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LETTERS 


Representation of 
Corporate Defendant 

Michael Foster’s article “Rule 4-4.2: 
Continuing Confusion About the Lim- 
its of Ex Parte Communications with 
Former Employees of a Corporate De- 
fendant” (April 1996) was extremely 
informative. The uncertainty in this 
area of the law has, indeed, presented 
many ethical dilemmas to attorneys 
involved in prosecuting and/or defend- 
ing corporate clients. 

One point which was not addressed 
in the article is the appropriate course 
of action to follow when a defendant 
corporation has been “bought out,” has 
been legally dissolved, or has otherwise 
become defunct, and plaintiff’s counsel 
seeks to engage in ex parte com- 
munication(s) with its former employ- 
ees. Obviously, in such an instance, all 
the corporate employees are technically 
“former” employees and have no further 
legal obligation to the corporation. Ac- 
cordingly, what protection is afforded to 
the corporate defendant so as to ensure 
that sensitive material is not dissemi- 
nated to adverse parties? 

I recently handled a medical mal- 
practice action involving a defunct hos- 
pital in which several former employ- 
ees possessed potentially damaging 
corporate information. In fact, one 
former employee revealed various 
policy/procedure manuals and other 
original documents which, frankly, be- 
longed to the corporation and should 
never has been removed from its pre- 
mises. These materials contained po- 
tentially damaging information. Plain- 


tiff’s counsel proceeded to contact this 
employee and other (former) employees, 
arranged to meet with them, and made 
copies of numerous documents, never 
advising me of his actions or seeking 
leave of court prior to so doing. The only 
means that I had to stop this behavior 
was to inform the witnesses that, as 
hospital counsel, I could represent 
them. I felt that I was unfairly placed 
in the very awkward position of being 
forced to sign up the corporation’s 
former employees as clients in order to 
assert attorney-client privilege with 
respect to further revelations. However, 
one of the witnesses maintained that 
he did not need legal counsel. Thus, I 
had no means whatsoever, short of a 
court order, to prevent him from reveal- 
ing sensitive information or from testi- 
fying adversely to the defendant. More- 
over, by this time, much of the damage 
had been done. 
What is a lawyer to do? 

CATHERINE B. Parks 

Coral Gables 


Ethical Concerns With Ad 

At our meeting on March 22, 1996, 
the members of the Professional Ethics 
Committee reviewed an advertisement 
for the “Ziplink network” that appeared 
in the September 1995 directory issue 
of The Florida Bar Journal. 

The ad promises to pay from $10 to 
$50 cash when a law office uses a 
“Ziplink network” service provider, such 
as a court reporter, expert witness, in- 
vestigator, or process server. Several 
Florida lawyers, including a member of 


Journal Goes Online 


dex will be available soon. 


Correction 


The Florida Bar Journal officially merged onto the information su- 
perhighway this month with the debut of FLABAR ONLINE, the Bar’s 
site on the World Wide Web. Lead articles will be published each month 
on the site—http://www.FLABAR.org—and a three-year, searchable in- 


Several lines of type and footnotes were omitted from Judge Scott J. 
Silverman’s May article, “Imposing and Recouping Attorneys’ Fees From 
Publicly Represented Criminal Defendants.” The corrected article is avail- 
able on the Bar’s website. The Journal regrets the error. 
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the Board of Governors, expressed ethi- 
cal concerns regarding this ad. 

The Professional Ethics Committee 
agreed that the payments promised by 
this ad would be unethical unless any 
payments received by a lawyer were 
passed on to the client, or the client was 
fully informed about the payments and 
consented to the lawyer retaining them. 
Future ads of this type could eliminate 
this ethical concern by clearly stating 
that the payments are designed to ben- 
efit the client (e.g., “savings that can be 
passed on to your client”). 

Don BEVERLY 
Chair, Professional Ethics Committee 


Questions of 
Citation’s Authority 

As of late, I have become concerned 
about some of the authorities upon 
which Journal articles are premised. 
The rigors necessary for an accurate 
intellectual discourse are sorely lack- 
ing once articles step out of the realm 
of being exclusively “legal” and begin 
to rely on nonlegal authorities. For ex- 
ample, in a recent article (co-authored 
by a circuit court judge), a statement 


was made that “almost two million 
wives are beaten by husbands in any 
one year” and that “in half of all mar- 
riages, some violence occurs” and that 
“six million women are beaten each year 
by their husbands or boyfriends.” Since 
these figures did not appear to be eas- 
ily reconciled, I elected to check the foot- 
note placed by the author to see the 
source of these and other authoritative 
statements. Rather than being pointed 
to the research published in a scientific 
journal, it appears that the author was 
relying upon an article in Sports Illus- 
trated and an article published in the 
Gainesville Sun. 

I am sure that at some point some- 
one will cite this article for the premise 
that six million women are beaten each 
year. People will believe it—because it 
appeared in The Florida Bar Journal 
in an article by a judge—regardless of 
whether it is so. 

The fact is that domestic violence is 
presently a “hot” topic. It is appropri- 
ate, of course, for the scourge of domes- 
tic violence to be addressed by our soci- 
ety. It should, however, be attacked and 
addressed with reliable facts and fig- 
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ures and not those bandied about by 
journalists. The judge would not allow 
a Sports Illustrated article in as evi- 
dence of the incidence of domestic vio- 
lence. The Florida Bar Journal should 
not allow the judge’s citation “in” as au- 
thority to support his proposition. 

I mean no disrespect to the judge and 
his co-author for an article I found well- 
written and informative despite the 
foregoing concerns. 

Dirk LORENZEN 
Miami 


Oath of Admi 


to The Florida Bar 


The general principles which should 
ever control the lawyer in the practice 
_of the legal profession are clearly set — 
forth in the following oath of admission 
to the Bar, which the lawyer is sworn 
on admission to obey and for the will- 
ful violation to which disbarment may 
be had. 

“| do solemnly swear: 

“| will support the Constitution of the - 
United States and the Constitution of 
the State of Florida; 

“| will maintain the respect due to 
courts of justice and judicial officers; 

“| will not counsel or maintain any 
suit or proceedings which shall appear 
to me to be unjust, nor any defense 
except such as | believe to be honestly — 
debatable under the law of the land; 

will employ for the purpose of 
maintaining the causes confided to me 
such means only as are consistent with 
truth and honor, and will never seek to 
mislead the judge or jury by any arti- 
fice or false statement of fact or law; 

“| will maintain the confidence and 
preserve inviolate the secrets of my 
clients, and will accept no compensa- 
tion in connection with their business 
except from them or with their knowl- | 
edge and approval; 

“| will abstain from all offensive per- 
sonality and advance no fact prejudi- 
cial to the honor or reputation of a party 
or witness, unless required by the jus- 
tice of the cause with which | am — 
charged; 

“| will never reject, from any consid- 
eration personal to myself, the cause — 
of the defenseless or oppressed, or 
delay anyone’s cause for lucre or mal- — 
ice. SohelpmeGod” 
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-PRESIDENT'S FAGE 


It’s Been Quite a Lift 


In sailing there is a term called “lift” which is both technical and poetic at once. It de- 
scribes the moment of acceleration in a sailboat—the moment when the sails harden against 
the wind forcing the keel sideways against the water, and the boat begins to slide forward, 
faster and faster, until you suddenly feel . . . airborne. How something moving so slowly— 
about the pace of a moderate jog—can impart such exhilaration in this moment is prob- 


ably unanswerable. 


s the days wind down to- 

ward the end of my term, 

the same question (in vari- 

ous forms) is repeatedly 
asked by friends, acquaintances, and 
those I meet for the first time traveling 
throughout the state: 

How did you like it? 

What was it like? 

Was it what you expected? 

Without qualification, serving as 
your president the past year has been 
one of the most interesting, exciting, 
and fun experiences of a lifetime. I will 
be forever grateful for the great privi- 
lege and opportunity you gave me to 
serve as president of The Florida Bar. 

During the past two years I have 
represented the lawyers of Florida at 
meetings throughout the state, the 
United States, and in two foreign coun- 
tries. I have met with and talked with 
our representatives in Congress in an 
attempt to save federal funding for the 
Legal Services program. I have spoken 
with the Governor, President of the 
Florida Senate, and Speaker of the 
House on issues of importance to our 
profession, and been welcomed to 
Gracie Mansion by the mayor of New 
York City. Discussions with leaders of 
the ABA and other state bars have re- 
affirmed my conviction that, by any 
measure whatever, we have the strong- 
est, most dedicated, and most vibrant 
bar in the country. The Chief Justice 
and Florida Supreme Court have been 
generous in their support and encour- 
agement of the Bar and they have re- 
sponded positively to requests made of 
them throughout the year. 
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Tony Chamberlain 


Boston Globe, July 20, 1979 


Speaking to voluntary bar groups, 
Rotary Clubs, governmental groups, 
and most anyone else who expressed an 
interest has been an interesting and re- 
warding experience. I have been to 
Tallahassee (on the average of about 
once a week) and seen them make sau- 
sage at Bradley’s and legislation in the 
Capitol—neither is a pretty sight. 

The editorial boards of the major 
newspapers throughout the state have 
been surprisingly supportive of many 
of the Bar’s positions on important is- 
sues. They have permitted us to con- 
tribute op-ed pieces for the major news- 
papers, including USA Today, The 
Miami Herald, Fort Lauderdale Sun- 
Sentinel, Palm Beach Post, Tallahassee 
Democrat, and Florida Times-Union, 
and to advocate the Bar’s position on 


talk radio shows in distant places. 

The President’s Page in the Bar 
Journal has afforded me an opportunity 
to discuss matters of mutual concern 
with lawyers throughout the Bar. Many 
of the topics which I have addressed— 
including merit selection, mandatory 
pro bono reporting, and additional law 
schools—have received strong re- 
sponses, some favorable and some criti- 
cal, including some from close friends 
who helped me get elected. It seems to 
me that comes with the territory, and I 
would be less than satisfied if I did not 
express my opinion on matters impor- 
tant to our profession. 

Finally, I have had the opportunity 
of working with two of the most dedi- 
cated and hard-working groups I have 
ever come into contact with—the mem- 
bers of the Board of Governors and Bar 
staff under the direction of Jack 
Harkness. 

As I prepare to jump off this merry- 
go-round and find out if I remember 
how to try a case, sail a boat downwind 
without an accidental jibe, and relax in 
a hammock in North Carolina without 
worrying about the 10 things that have 
to be done before the next board meet- 
ing, I would like to briefly reflect on 
some of the things that we have tried 
to accomplish this year—and some that 
remain to be done. 


Lawyer Advertising 

The week I was sworn into office, the 
U.S. Supreme Court issued its opinion 
in The Florida Bar v. Went For It, Inc., 
a decision that, contrary to the predic- 
tion of many legal scholars, upheld 
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Florida’s 30-day anti-solicitation prohi- 
bition and recognized for the first time 
that upholding the dignity of our pro- 
fession is a proper objective of lawyer 
advertising regulations. I appointed a 
task force, headed by past Bar Presi- 
dent Ben Hill, to review the opinion, 
commission the necessary studies, and 
recommend additional regulations in 
light of the Supreme Court’s decision. 
The board has acted to provide the 
funds necessary to conduct over the 
next year the study which will give us 
the factual information necessary to 
further address the problem, which I 
believe has done more to damage the 
image of our profession than any other 
happening during the past two decades. 


Legislative Control 

No single issue has so occupied my 
time and energy this year than main- 
taining the independence of the Bar 
under the control of the Florida Su- 
preme Court. While this effort has 
taken a great deal of time and energy 
away from other positive programs of 
the Bar, I am encouraged by the tremen- 
dous effort put forth by so many of our 
members in this fight, including former 
Chief Justices Ray Ehrlich and Alan 
Sundberg, former appellate Judge John 
Beranek, former Bar presidents, 
present and former members of the 
board, and individual lawyers through- 
out the state, who communicated with 
their representatives and senators re- 
peatedly to let them know the impor- 
tance of maintaining the independence 
of the Bar. Tip O’Neill said, “All poli- 
tics are local,” and nothing became more 
apparent as we sought to defeat the ef- 
forts of the alternative bar to put our 
budget under legislative review, our 
discipline under the state Department 
of Business and Professional Regula- 
tion, and the IOTA funds into the state’s 
general revenue funds, rather than us- 
ing this money, as the Bar does, for pro- 
viding legal assistance for the poor. 

As I write this column, the legisla- 
ture is currently in its waning days and 
it appears we have prevailed this time, 
but only because of the outpouring of 
support we received from lawyers 
across the state. The challenges will, 
however, come back for us to face again. 
As we prepare again to do battle, we 
need to better educate our own mem- 
bers about the importance of the uni- 
fied bar to their practice, and its ben- 
efit to the public we serve. 


We need to better 
educate our own 
members about the 
importance of the 
unified bar to their 
practice, and its 
benefit to the public 
we serve 


Member Communications 

One of the complaints I heard dur- 
ing my campaign was that the Board of 
Governors and officers of the Bar did 
not listen to the members. In an at- 
tempt to respond, we set aside the first 
60 minutes of each board meeting as a 
time when any member could come and 
address the board on an issue of con- 
cern. Several of you took advantage of 
this opportunity to address your repre- 
sentatives. We reinstituted the All Bar 
Conference so that representatives of 
voluntary bars, sections, and commit- 
tees could express their opinions on is- 
sues of importance in a meaningful way. 
In addition to speaking to bar groups, I 
have on a regular basis met with ran- 
domly selected Bar members in small 
groups throughout the state to hear 
their suggestions and criticisms of what 
we are doing. You may not agree with 
everything we have tried to do this year, 
but I don’t believe anyone can say we 
haven't listened. 


Elevating Professionalism 
Without question the most serious 
problem we face is the low esteem in 
which we are held by the public. In 
addition to talking about some of the 
causes, we have attempted to develop 
programs to help lawyers regain the 
respect of those we serve. We have de- 
veloped and promoted client relations 
programs to respond to some of the most 
frequent criticisms voiced by clients, 
including failure to respond to tele- 
phone calls, not keeping clients in- 
formed about the progress of their 
cases, and the failure to discuss in de- 
tail the expected cost and attorneys’ 
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fees involved in a matter at the begin- 
ning of the representation. Under the 
leadership of Justice Harry Anstead, 
the Professionalism Committee has pro- 
posed the creation of a Center for Pro- 
fessionalism under the auspices of the 
Supreme Court to coordinate a compre- 
hensive program to promote lawyer pro- 
fessionalism, beginning with law school 
and continuing throughout the practice. 
This center, once funded and estab- 
lished, can promote CLE programs, set 
aspirational goals, and raise the level 
of awareness among our members 
about the importance of professional- 
ism in their practice. I hope lawyers 
now graduating from law school will 
have the same pride in saying that they 
are lawyers as I did some three decades 
ago. 

More than 15 years ago, I prepared 
to captain my first sailboat race. I re- 
member well the preparation and an- 
ticipation weeks and months before the 
actual event. Circling the start line 
seemed interminable, and when the gun 
sounded, there was a rush of adrenalin 
and euphoria knowing we were off. 
Though I tried to take in all the sights 
and feelings along the way, I was much 
too concerned with rounding each mark, 
not hitting another boat, and “helping,” 
often with inarticulate commands, my 
wife, Sue, set the spinnaker properly. 
As we approached the end of the race, 
we were all filled with exhilaration and 
pride, but also with some sadness, 
knowing we could never again sail this 
maiden race. Crossing the finish line, 
we all knew that it was time for the race 
to be over and that we had done our 
best. 

It’s been quite a lift. I'll miss being 
introduced as the president of The 
Florida Bar, but the finish line is near 
and it is time to hand over the tiller to 
my good friend, John Frost. He will be 
a great president and when he calls, I'll 
do what I can to help out, just as so 
many of you across the state have re- 
sponded this year to my calls. “Past 
president” does have a nice ring to it. 
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stand convicted. 


The National Law Journal has 
found ProDoc’ guilty of being “an 
outstanding tool for lawyers who 


use standardized forms.” Read 
the proceedings and decide for 
yourself. 
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system for practitioners who 
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The Passing of the Gavel 
Supreme Court to Install Kogan as Chief 
in “First Ever” Public Ceremony 


recedent is the lifeblood of 

Anglo-American law. So 

when precedents are bro- 

ken, the legal profession 
takes special note, as it will June 3 
when the Supreme Court of Florida for- 
mally overturns a precedent that has 
stood for 150 years. 

That precedent is the tradition of 
installing new chief justices outside 
public view. And it will end in a history- 
making sesquicentennial ceremony 
that will see Gerald Kogan publicly 
sworn as the 47th person to hold the 
Office of Chief Justice of Florida, partly 
fulfilling the Miami judge’s pledge to 
open courts to greater public access. 

“This is the people’s court,” said 
Kogan. “And in this sesquicentennial 
year of court operations, we felt it ap- 
propriate to commence a new tradition 
that opens our doors and brings the 
people into these chambers to see the 
way power is transferred here at the Su- 
preme Court, just as they see it when a 
new Governor is inaugurated.” 

The June 3 ceremony is being orga- 
nized by the Florida Supreme Court 
Historical Society. 

Begun at a time when Florida judges 
refused even to wear robes, the custom 
of privately transferring the court’s ex- 
ecutive powers reflected the spirit of 
a Florida that no longer exists. Florida’s 
highest court was first organized in 
1846, the year after statehood was 


granted, when virtually all political 


power rested in a close-knit circle of 
men—typically planters and mer- 
chants—largely based in the northerly 
cities. They chose their own to run the 


For the first time in 
history, Floridians 
will see how their 
incoming chief 
Justice pledges faith 
to the public trust 


by Robert Craig Waters 


state, including its judiciary. 

The Florida of 1846 was unconcerned 
with what we today would call “civil 
rights,” least of all with providing mass 
access to public documents or govern- 
mental proceedings. Women could not 
vote. With few exceptions, African 
Americans were enslaved, and the land- 
less denied virtually any role in govern- 
ment. All the people who “mattered” 
already had as much access to govern- 
ment as they cared to exercise. And 
when they chose one of their elite mem- 
bers as chief justice, they certainly saw 
no need to open the courthouse doors 
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Yet the custom they established en- 
dured even through the tumults of the 
next century and a half. It did not end 
when the Civil War wrenched Florida 
out of a slave economy. Nor did it change 
as Florida and its courts moved steadily 
into the forefront of states recognizing 
and protecting the rights of individu- 
als. To this day, the custom first created 
by a planter elite remained the unbro- 
ken tradition of the Supreme Court, 
enduring by sheer weight of precedent. 

But no more. On June 3 when 
present Chief Justice Stephen H. 
Grimes publicly passes a symbolic gavel 
of authority to incoming Chief Justice 
Gerald Kogan, the Supreme Court will 
harmonize its own internal traditions 
with modern Florida’s commitment to 
government in the sunshine. 

This is altogether proper. Florida’s 
judicial system, led by Justice Ben F. 
Overton, was the first in the nation to 
develop a procedure allowing television 
cameras in the courtroom while pre- 
serving decorum. The Supreme Court 
has been a pioneering force in count- 
less other similar ways, including its 
recent rule establishing many forms of 
court-related electronic mail as “pub- 
lic documents” open to public scrutiny. 
Florida now ranks among the best 
states in the Union for providing pub- 
lic access to courts. The June 3 cer- 
emony further underscores that com- 
mitment. 

Yet access is not the only reason for 
a public transfer of power. For the first 
time in history, Floridians will see how 
their incoming chief justice pledges 


working with the legal profession 
since 1889 


Above: The beautiful Wayne County 
Courthouse in Detroit, Michigan. 
A landmark since 1893. 


 Lefi: The majestic Harris County 
“: Courthouse in Houston, Texas. 


F 
2 
4.5 


- 


me 


INCE 1889, First American Title Insurance 

Company has been a vital and reliable partner 
to the nation's lawyers. Today, more than 300 offices 
and 4,000 dedicated agents continue to serve the legal 


profession...nationwide. 
AMER te 


First American Title Insurance Company 


STATE OFFICE: 2807 REMINGTON GREEN CIRCLE, TALLAHASSEE, FL, 32308 * (904)386-7186 
NATIONWIDE TOLL-FREE: (800) 544-3391 

NATIONAL HEADQUARTERS: 114 EAST FIFTH STREET, SANTA ANA, CA 92701 ¢ (714)558-3211 

SERVING TITLE INSURANCE NEEDS THROUGHOUT THE UNITED STATES 


Affiliated with The First American Financial Corporation 


— 
74 | 


faith to the public trust. During the cer- 
emony, the public will watch as the Su- 
preme Court, through its marshal, 
serves a ceremonial writ of injunction 
upon the new chief justice instructing 
him on the gravity of his duties. “We 
exhort you,” the writ will say, “to re- 
member that the three greatest prin- 
ciples you must preserve with your ev- 
ery act in office are these—Liberty, 
Equal Protection under Law, and Due 
Process.” And the writ then will order 
Kogan to publicly take the Oath of the 
Chief Justice. 

Though the oath itself is an innova- 
tion, it derives from a long-standing tra- 
dition of The Florida Bar: It is modeled 
after the Oath of Attorney every Bar 


member swears upon becoming a law- 
yer. As the ceremonial writ itself will 
note when served upon Justice Kogan 
on June 3: 


What the newest law graduate pledges on 
the first day of professional life also 
undergirds the words by which a Jurist as- 
cends to the highest office of Florida’s Bench 
and Bar. And this is fitting because the fun- 
damental privileges and duties are the 
same—to honor the law, to respect the 
people, and to preserve the integrity of the 
profession. 


All of us who have taken the Oath of 
Attorney can be proud that the selfsame 
ethical principles it embodies are those 
that will bind the new chief justice dur- 
ing his administration. 


Precedents carry great force in our 
legal system, but even they must bow 
before changing times. Ours is a living 
legal system that adapts to the new and 
the unanticipated, recognizing that 
there is a distinction between worthy 
custom and dated anachronism. The 
time has come for the people to bear 
witness when power is transferred at 
their highest court. O 


Robert Craig Waters, a 1986 gradu- 
ate of the University of Florida College 
of Law and a 1979 graduate of Brown 
University, will serve as executive assis- 
tant to Chief Justice Gerald Kogan. 
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Itemized Verdict Requirements: 
A Challenge for Juries 


by Alvin Stauber and Craig Varn 


Today the court jettisons more than two hundred years of jurisprudence and eviscerates 
the role of the jury preserved by the SeventhAmendment. The quest to free . . . litigation 
from the “unpredictability” of jury verdicts . . . results from insular dogmatism inspired 
by unwarrantable elitism; it-is unconstitutional.' 


udge Mayer’s harsh criticism 
of the U.S. Court of Appeals’ 
eagerness to forsake the jury’s 
traditional role in civil litiga- 
tion underscores the controversy sur- 
rounding the continued use of juries to 
resolve civil disputes.? Though Judge 
Mayer and others passionately defend 
the jury system, critics fervently argue 
that jurors are ill equipped to deal with 
complex cases such as those involving 
intricate scientific, statistical, or eco- 
nomic issues.* What the ongoing debate 
over jury viability has yielded, however, 
are more frequent calls for reform of the 
system rather than its outright abol- 
ishment.‘ As one judge remarked: “In 
view of the mandate of the Seventh 
Amendment, time might be better spent 
searching for ways to improve rather 
than erode the system.”5 
One such reform, recently introduced 
in Florida, is the use of itemized ver- 
dicts in which juries are instructed to 
reduce personal injury awards into a 
series of components.* The purpose of 
this article is to 1) trace the history and 
development of the itemized verdict; 2) 


—Judge H. Robert Mayer 


describe the problems itemized verdict 
requirements have posed for juries; and 
3) provide recommendations for modi- 
fication of these requirements. 


Historical Background 

The origin of the itemized verdict can 
be traced to the development of the spe- 
cial verdict, a device which requires ju- 
ries to provide answers to specific ques- 
tions on the verdict form.” While the 
special verdict dates back to 13th cen- 
tury England, it first appeared in the 
United States in the latter part of the 
18th century and was introduced into 
American courts as a “means by which 
the jury could be required to disclose 
the basis upon which it reached a deci- 
sion for one side or the other.”* In a sur- 
vey published in 1905, it was found that 
“special verdicts or special findings on 
particular questions of fact, and in some 
instances both, are in daily use in more 
than half of our states.” With the adop- 
tion of Rule 49 of the Federal Rules of 
Civil Procedure in 1938, the discretion- 
ary use of special verdicts and inter- 
rogatories in federal court was formally 


16 THE FLORIDA BAR JOURNAL/JUNE 1996 


authorized, although by 1965 the spe- 
cial verdict had failed to gain wide ac- 
ceptance.”° According to one commen- 
tator, the reasons for the nonutilization 
of these special verdicts related to: 1) 
lawyers’ tactical opposition to special 
verdicts; 2) judicial concern about 
proper formulation of questions; 3) fear 
of calling attention to jury inconsisten- 
cies; and 4) apprehension about invit- 
ing more intensive appellate review of 
jury verdicts." 

Notwithstanding these concerns, re- 
newed interest has developed in the last 
30 years, especially in the area of per- 
sonal injury litigation and particularly 
with respect to the jury’s determination 
of damages.” Adapting the fact-specific 
response mode of the special verdict to 
damages determination resulted in the 
birth of the itemized verdict, in which 
the jury itemizes its findings on each 
element of damages. Proponents of this 
new verdict form contended that break- 
ing down damages into specific catego- 
ries facilitated review of the verdict, 
resulting in greater judicial efficiency 
and system fairness." 


2 
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Itemized Verdicts: 
The Florida Experience 

Itemized verdicts in Florida had a 
modest origin in the Florida Wrongful 
Death Act, enacted in 1972." After set- 
ting out a detailed list of the types of 
damages which could be recovered,” the 
act stated, in a section entitled “Form 
of Verdict,” the following: “The amounts 
awarded to each survivor and to the 
estate shall be stated separately in the 
verdict.”'* In 1976, however, the Florida 
Legislature introduced a detailed item- 
ized verdict requirement to be used in 
medical malpractice litigation.'’? The 
law directed the jury to itemize 
amounts to be awarded to the claimant 
in the following categories: 1) medical 
expenses; 2) lost wages and other eco- 
nomic losses; 3) pain and suffering, loss 
of companionship, embarrassment, 
(etc.). This itemization was to be fur- 
ther categorized into past (prior to the 
verdict) losses and future losses. In ad- 
dition, the jury was required to compute 
the economic damages in Categories 1) 
and 2) above, before and after reduc- 
tion to present value. Noneconomic 
damages were not to be reduced to 
present value. Finally, in itemizing fu- 
ture losses, the jury was directed to set 
forth the period of years over which 
such amounts were intended to provide 
compensation. 

Interestingly enough, there was vir- 
tually no appellate interpretation of this 
new itemized verdict requirement from 
its inception in 1976 to its repeal in 
1985.* Reportedly, these requirements 
were commonly waived by litigants, 
thereby obviating the need for judicial 
intervention.” The repeal of the item- 
ized verdict requirement was less a 
death, however, than a rebirth, for the 
requirement (in similar form) was res- 
urrected by the Florida Legislature in 
the Tort Reform and Insurance Act, 
which became effective in 1986.74 No 
longer limited to medical malpractice 
litigation, the itemized verdict require- 
ment applied to “any action for dam- 
ages, whether in tort or contract.”” The 
newly enacted provision provided as 
follows: 


768.77 Itemized verdict. 


(1) In any action to which this part applies 
in which.the trier,of fact determines that-li- 


_ ability exists:on the part of the defendant, 


the trier of fact shall, as a part of the ver- 
dict, itemize the amounts to be awarded to 
the claimant into the following categories of 
damages: 
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In their enactment of 
ES. $768.77, 
lawmakers included 
clear evidence of 
their intent—that 
awards of damages 
be subject to close 
scrutiny by the 
courts 


(a) Amounts intended to compensate the 
claimant for economic losses; 


(b) Amounts intended to compensate the 
claimant for noneconomic losses; and 


(c) Amounts awarded to the claimant for 
punitive damages, if applicable. 


(2) Each category of damages, other than 
punitive damages, shall be further itemized 
into amounts intended to compensate for 
losses which have been incurred prior to the 
verdict and into amounts intended to com- 
pensate for losses to be incurred in the fu- 
ture. Future damages itemized under para- 
graph (1)(a) shall be computed before and 
after reduction to present value. Damages 
itemized under paragraph (1)(b) or (c) shall 
not be reduced to present value. In itemiz- 
ing amounts intended to compensate for fu- 
ture losses, the trier of fact shall set forth 
the period of years over which such amounts 
are intended to provide compensation. 


The reason for this legislative re- 
quirement, according to one Florida 
appellate judge, was obvious: “to allow 
the trial judge to scrutinize each item 
of damages in light of the evidence ac- 
tually presented in support of that 
item.” This conclusion was buttressed 
by the Florida Legislature’s inclusion 
of additur and remittitur provisions in 
the Tort Reform Act.* Those provisions 
required the court, upon proper motion, 
to review the amount of the award “to 
determine if such amount [was] exces- 
sive or inadequate in light of the facts 
and circumstances which were pre- 
sented to the trier of fact.” The com- 


‘partmentalization of the damages 


award into specific, detailed compo- 
nents thus facilitated review by the 
court. 

In their enactment of these provi- 


sions, the lawmakers included clear 
evidence of their legislative intent: “It 
is the intention of the Legislature that 
awards of damages be subject to close 
scrutiny by the courts.””’ But in a ges- 
ture of recognition of the sanctity of the 
jury system, the statute provided as 
follows: 

It is the intent of the Legislature to vest the 
trial courts of this state with the discretion- 
ary authority to review the amounts of dam- 
ages awarded by a trier of fact in light of a 
standard of excessiveness or inadequacy. The 
Legislature recognizes that the reasonable 
actions of a jury are a fundamental precept 
of American jurisprudence and that such 
actions should be disturbed or modified with 
caution and discretion. However, it is fur- 
ther recognized that a review by the courts 
in accordance with the standards set forth 
in this section provides an additional ele- 
ment of soundness and logic to our judicial 
system and is in the best interests of the citi- 
zens of this state.” 


Itemized Verdict Form: 
Advantages/Disadvantages 
Proponents of the itemized verdict 
assert that it promotes jury accountabil- 
ity. By virtue of the fact that the jury, 
under this format, is required to make 
a decision about the value of a claim 
for each element of damages and is re- 
quired to compute the total at the end 
of the process, the jury’s work product 
receives public exposure. The jury thus 
has an incentive to make a “logical” 
decision, because it knows its work may 
be subject to scrutiny; i.e., the jury 
knows it will be held “accountable.”” 
In addition to promoting accountabil- 
ity, the following arguments in favor of 
the itemized verdict have also been ad- 
vanced: 1) it simplifies the jury’s task 
by asking for numbers to be supplied 
in specific categories; 2) it focuses the 
jury’s attention on the critical compo- 
nents of the damage award; 3) it elimi- 
nates the need for the jury to remem- 
ber complicated and/or lengthy 
instructions on items of damages to be 
considered in their deliberations; 4) it 
highlights any inconsistent findings by 
the jury; and 5) it facilitates trial and 
appellate review by exposing the fac- 
tual basis for the jury’s verdict. The 
disadvantages of the itemized verdict 
relate to “the question of how much con- 
trol judges should have over jury delib- 
erations and the fear that the jury’s in- 
dependence may be compromised.”*' As 
indicated earlier, this very concern was 
manifested in the legislative intent sec- 
tion of Florida’s law on itemized ver- 
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dicts.** Given an option between a deci- 
sion that can be traced to fact-specific 
responses and one that lacks an under- 
lying factual premise, the choice is ob- 
vious. As one commentator noted: 
“When a jury . . . reaches a verdict on 
the basis of nothing more than its own 
determination of community wisdom 
and values, its operation is indistin- 
guishable from arbitrary and unprin- 
cipled decisionmaking.”* 


Itemized Verdict Form: 
Problems Encountered 
by Juries 

While the itemized verdict require- 
ment produces many benefits, a review 
of Florida appellate and trial court 
cases involving the use of itemized ver- 
dict forms revealed problems in the fol- 
lowing areas: 1) present value: concept 
and calculations; 2) arithmetic errors; 
and 3) juror modification of the form. 


Present Value: 
Concept and Calculation 

One of the most confusing and diffi- 
cult concepts faced by juries who are 
asked to complete Florida’s itemized 
verdict form relates to present value. 
According to the “Model Form of Ver- 
dict Itemizing Personal Injury Dam- 
ages,” adopted by the Florida Supreme 
Court in 1989,* the following questions 
are to be presented to the jury: 


1. What is the amount of any damages sus- 
tained for [medical expenses] [and] [lost 
earnings or earning ability] in the past? 


2. What is the amount of any future dam- 
ages for {medical expenses] [and] [lost earn- 
ing ability] to be sustained in future years? 


a. Total damages over future 
years? 


b. The number of years over which those 
future damages are intended to provide com- 
pensation?___ 


c. What is the present value of those future 


damages? 


3. What is the amount of any damages for 
[pain and suffering] [,disability] [,physical 
impairment] [,inconvenience] [,aggravation 
of a disease or physical defect] [or] [loss of 
capacity for the enjoyment of life], 


a. in the past? $ 
b. in the future? $ 
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Total Damages of (name claimant) 
(add lines 1, 2c, 3a and 3b) ee 


4. What is the amount of any damages sus- 
tained by (name spouse) in loss of [his wife’s] 
{her husband’s] services, comfort, society and 
attentions, 


a. in the past? Se 
b. in the future? $. 

Total Damages of 

(name claimant spouse) a 


As is evident from the above, the de- 
termination by the jury of future eco- 
nomic losses in personal injury cases 
(Item 2 above) is to be accomplished by 
inserting in the appropriate blanks: (a) 
total damages over future years, (b) 
number of years over which those fu- 
ture damages are intended to provide 
compensation, and (c) the present value 
of those future damages. In wrongful 
death cases, loss of decedent’s support 
and services is treated as follows: 

5. What is the amount of any loss by (name 


survivor) of the decedent’s support and ser- 
vices. 


a. from the date of injury to the present? 


b. in the future? $ 


What is the number of years over which 
those future damages are intended to pro- 
vide compensation? 


What is the present value of those future 
damages? 

In both the personal injury verdict 
form and in the wrongful death verdict 
form, the jury is required to determine 
future damages and number of years in 
conjunction with its computation of 
present value. To assist the jury in its 
understanding of present value, 
Florida Standard Jury Instruction 
6.10 directs judges to define present 
value for the jury as follows: “The 
present money value of future economic 
damages is the sum of money needed 
now which, together with what that 
sum will earn in the future, will com- 
pensate (claimant) for these losses as 
they are actually experienced in future 
years.”* 

In its opinion approving publication 
of these itemized verdict forms, the 
Florida Supreme Court, anticipating 
that juries might encounter difficulty 
dealing with present value, stated: “The 


| 
of 
- 
“On a warm June night in 1966, saw 
To Kill a Mockingbird. When Atticus Finch 
rose in his honor, tears dows. my 
face. 1 wanted to be that lawyer. Mike 
Papantonio’s In Search of Atticus Finch 
| shows how we can all be Atticus Finches, 
1g for me in law school. Iwill keep a 
to living as I do to lawyering” 
: long day at the office, turned into a non- 
: “This book is packed fulf of insights about 
trial Lawyers in the 
pag VISA 


The Fay and Medical Leave ra 


Immigration Law: The Effects of Reform 
Business Development for the Growing Firm 
Entertainment De i 
1 1995, thousands of lawyers attended seminars online on Counsel Connect. Just like traditional seminars, our online ser ee 
plemented with valuable documents. But, on Counsel aiid meet 
Connect panelists and participants meet and exchange informa- 


Committee [on Standard Jury Instruc- 
tions (Civil)] may wish to prepare an 
additional instruction advising a jury 
on how to reduce future damages to 
present value.”* Shortly thereafter, the 
Supreme Court found that its concern 
was justified. In a wrongful death ac- 
tion involving a present value dispute, 
the court undertook an analysis of the 
methods which could be utilized to 
make the present value determina- 
tion.*’ Noting that there were three ac- 
cepted methods, the court declined to 
endorse one particular method to the 
exclusion of others, and reiterated its 
plea for guidance: “If economists are 
unable to agree on the subject, we doubt 
that this Court has the expertise to se- 
lect one method over another. However, 
we leave open the possibility that at 
some future date this Court may adopt 
a particular method after receiving the 
expert advice of appropriate committees 
and other interested persons.” 

By 1994, no “appropriate committees” 
or “other interested persons” had 
stepped forward to proffer any “expert 
advice,” which led a frustrated appel- 
late court judge to make the following 
remarks: 


We feel that it is unrealistic to direct a jury 
to perform an economic calculation which 
the Florida Supreme Court candidly recog- 
nizes is beyond its own expertise. .. . 


We suggest that it is time for the Florida 
Supreme Court or the Florida Legislature 
to adopt some particularized formula, to be 
applied as a matter of law in every case, 
rather than leaving the matter to be resolved 
by the jury on an ad hoc, uninformed, and 
inconsistent basis—which is the present 
state of Florida law in this area. We also 
suggest that the most reasonable approach 
wouid be to simply instruct the jury to award 
the damages which would then be reduced 
to present value by the trial judge applying 
the mandated formula. It appears to us that 
this procedure would produce the most ac- 
curate and consistent result. 


The source of the judge’s frustration 
was the jury’s disregard of the trial 
court’s instruction to reduce the future 
damages to its present money value. 
The jury, puzzled by the trial judge’s 
admonition that “future damages 
should be reduced to present value,” 
posed a question for the court: “What is 
the difference between total damages 
over future years and the present value 
of those future damages?” Before the 
question could be answered, the jury 
announced a verdict which showed on 
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its face that the amount of future dam- 
ages was exactly the same as present 
value—i.e., presumably no reduction 
was made.” 

In a recent medical malpractice case, 
the jury again had a question for the 
court. Initially, the jury was fully in- 
structed on the various elements of 
damages as well as its obligation to re- 
duce any award of future medical ex- 
penses and future loss of earnings to 
their present money value. Subse- 
quently, the trial court, responding to 
the jury’s question regarding present 
value, gave an additional instruction 
defining present value, whereupon the 
jury, in due course, sent the judge the 
following message: “The figures we’ve 
submitted represent the award in dol- 
lars we wish the plaintiff to receive. We 
are mathematically unable to reduce to 
present value, since no ratio for such 
evaluation was submitted in evi- 
dence.”*! 

The judge then ordered the jury to fill 
out the itemized verdict form, which it 
did. The verdict form had figures in- 
serted for all of the different damage 
categories, such as past medical ex- 
penses, pain and suffering, etc. The fu- 
ture losses before reduction to present 
value were also inserted, but the lines 
designated “after reduction to present 
value” were blank. The jury advised the 
court that these lines had not been filled 
in because they were unable to make 
the mathematical calculation. The 
judge then ordered the verdict form to 
be filed as an exhibit, discharged the 
jury, and announced he was declaring 
a mistrial. On appeal, the appellant 
argued that the question of liability 
should be considered resolved and that 
the matter should proceed on the issue 
of damages only. The appellate court, 
however, upheld the mistrial declara- 
tion, noting that no valid jury verdict 
had ever been rendered; this necessi- 
tated the granting of a new trial on all 
issues.” 

Economic miscalculations by a jury 


' do not always result in a new trial be- 


ing granted on all issues. In a recent 
motor vehicle accident case, the Third 
District Court of Appeal granted a new 
trial solely as to the past and future 
economic damages issues.* In that 
case, the jury determined the present 
value of future economic damages to be 
$903,500; the appellate court found, 
based on the evidence presented, that 
the total future economic damage 
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award should not have exceeded 
$733,070. “There is absolutely no indi- 
cation of how the jury arrived at 
$903,500,” stated the court.“ The jury 
and the court thus had the same diffi- 
culty; i.e., while the verdict form pro- 
vided for separate itemization of past 
economic damages (i.e., the form pro- 
vided a space for an amount for past 
medical expenses and another space for 
an amount for past lost earnings), the 
form did not follow this same categori- 
zation for future economic damages. As 
the court stated: 

Unfortunately, the verdict form provided for 
a total amount which combined future dam- 
ages for medical expenses and lost earning 
ability. The jury awarded Jackson 
$903,500.00, representing the total present 
money value of his future economic damages. 
It is impossible to tell what portion of this 
award was attributable to each item of fu- 
ture damages. 


To remedy this problem, the court 
recommended that, for retrial purposes 
“as was done for past economic dam- 
ages, the verdict form provide for the 
separate itemization of future medical 
expenses and future loss of earning ca- 
pacity.” 

A personal injury case in 1991 exem- 
plifies the quintessence of juror exas- 
peration with the concept of present 


value. Apparently uncomfortable with 


his understanding of the concept, a ju- 
ror (who, interestingly enough, was an 
accountant) took a financial accounting 
book into the jury room and used it as 
an aid in determining the present value 
of the damage award. The appellate 
court, noting that the accounting book 
was not admitted into evidence, opined 
that “a juror is not permitted to become 
a witness in the jury room by import- 
ing his knowledge to other jurors.”*” The 
court, concluding that the presence of 


the book could not be held to be harm- 
less error, granted a new trial on the 
issue of damages. 

A review of reports and documents of 
trial court proceedings reveals addi- 
tional problems encountered by juries 
with respect to their handling of ver- 
dicts involving present value.” For ex- 
ample, in a recent premises liability 
case, the jury filled in the verdict form 
as follows: 

1. What is the amount of any damages sus- 
tained for medical expenses and lost earn- 
ings or earning ability in the past? $45,473 


2. What is the amount of any future dam- 
ages for medical expenses and lost earning 
ability to be sustained in future years? 


$FV 


b. The number of years over which those 
future damages are intended to provide com- 
pensation? 10 


a. Total damages over future years? 


c.What is the present value of those future 
damages? $40,692 


3. What is the amount of any damages for 
pain and suffering, disability, physical im- 
pairment, disfigurement, inconvenience, 
aggravation of a disease or physical defect 
or loss of capacity for the enjoyment of life, 


$300,000 
$250,000 


a. in the past? 
b. in the future? 


Total 


Damages 
(add lines 1,2c,3aand3b) $636,165.00 


The jury, apparently mystified by the 
requirements of the verdict form, sim- 
ply inserted “FV” in the blank for “To- 
tal damages over future years.” Pre- 
sumably, “FV” was an abbreviation for 
“Future Value.” 

In a recent motor vehicle accident 
case, the jury also filled in the jury ver- 
dict form blanks in a “creative” man- 
ner, to wit: 


2. What is the amount of any future dam- 
ages for medical expenses to be incurred by 
{claimant]? 


a. Total damage over future years? 
$14,400.00 


b. Number of years over which those future 
damages are intended to provide compensa- 
tion? 12 


c. What is the present value of those future 
damages? $1,200 per year 


This obviously presented a dilemma 
for the trial court inasmuch as item 2c 
was to be used as one of the numbers to 
be totalled in order to reach the final 
sum.*! 

In another motor vehicle accident 

case, the jury decided not to deal with 
“total damages over future years” and 
simply chose to insert nothing.” The 
verdict form appeared as follows: 
7. What is the amount of any future dam- 
ages for medical expenses and any loss of 
— capacity to be sustained in the fu- 
ture 


a. Total damages over future years? 


b. What is the number of years over which 
those future damages are intended to pro- 
vide compensation? 


c. What is the present value of those future 
damages? 


The court was left, therefore, with no 
basis for determining the amount of 
future damages. 


Arithmetic Errors 

In its note on the use of the itemized 
verdict form, the Committee on Stan- 
dard Jury Instructions (Civil) antici- 
pated that juries might mistakenly com- 
pute total damages. The committee 
thus stated that “if the verdict form 
available in a particular case cannot 
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‘differentiate [the] columns, the commit- 


tee recommends that the ‘Total Dam- 
ages’ sum be omitted to avoid the pos- 
sibility of the jury adding future 
economic damages twice.”** Notwith- 
standing these commendable efforts to 
reduce errors, juries have indeed made 
mistakes in verdict computations. For 
example, in a recent motor vehicle ac- 
cident case, the jury determined the 
damages as follows: 


(1) past medical expenses $58,794.83 
(2) present value of future 

lost earning ability $110,000 
(3) past pain and suffering $_75,000 
(4) future pain and suffering $90,000 
Total Damages $233,794.83 


As is evident, the total damages ac- 
tually equal $333,794.83, not 
$233,794.83. Subsequent to the rendi- 
tion of the verdict, the plaintiff discov- 
ered the mistake and filed a motion to 
amend the verdict to reflect the correct 
total damages.™ Of course, not all cases 
involve $100,000 mistakes—three re- 
cent cases involved computational er- 
rors of $500, $81, and $5." The parties 
need to be diligent, however, in exam- 
ining the verdict form in order to de- 
tect errors and promptly bring mistakes 
to the court’s attention. As one court 
stated, an “objection could and should 
have been raised before the discharge 
of the jury.” The court concluded that 
a computational mistake was not nec- 
essarily a fundamental error and was 
waived by failure to timely raise it.” 


Juror Modification of the Form 
Some juries cannot resist the temp- 
tation to modify the jury verdict form. 
In a recent motor vehicle accident case, 
the jury was asked to fill in the items 
on the jury verdict form for medical 
expenses, which it did as follows: 
[10] What is the amount of any damages 


sustained by [claimants] for medical ex- 
penses in the past? 


[11] What is the amount of any future dam- 
ages for medical expenses to be sustained 
by [claimants] for medical expenses in fu- 
ture years? 


a. Medical expenses(past) 


b. The number of years over which these 
future damages for medical expenses are 
intended to provide compensation _0 years 


$1,520.00 


The jury apparently did not wish to 


While the nature of 
the problems 
encountered by juries 
with itemized 
verdicts can be 
discerned from the 
cases reviewed 
herein, the frequency 
of those problems is, 
as yet, an unknown 
quantity 


enter an amount for future damages 
and concluded that it needed to modify 
the form by entering—in handwritten 
form—the word “past” as shown. The 
result was that the jury entered two 
amounts for past medical expenses— 
$1,000 and $1,520." 


Constitutionality of the 
Itemized Verdict Requirement 
While the issue of the constitutional- 
ity of the itemized verdict requirement 
has not reached the appellate courts, a 
recent circuit court case resulted in an 
order declaring the itemized verdict 
statute “and any verdict form based 
thereon” unconstitutional.” In that 
case, the defendant objected to the use 
of the itemized verdict form, preferring 
that a general verdict form be used. 
After the verdict was rendered, the trial 
court determined that F.S. §768.77 was 
unconstitutional on its face. Finding a 
violation of Art. II, §3 of the Florida 
Constitution—which provides that “no 
person belonging to one branch [of gov- 
ernment] shall exercise any powers ap- 
pertaining to either of the other 
branches unless expressly provided 
herein”—the court discovered “no ex- 
press provision granted to the legisla- 
ture to mandate practices and proce- 
dures for the judicial branch.” 
Continuing the separation of powers 
theme, the court also found a violation 
of Article V, §2(a) of the Florida Consti- 
tution, which provides that “the Su- 
preme Court shall adopt rules for the 
practice and procedure in all courts.” 
According to the court: “the legislature 
cannot encroach upon the Supreme 
Court’s rulemaking authority. . . . In 
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mandating to the courts and juries of 
this state that an itemized verdict form 
must be utilized, Florida Statute 768.77 
represents an unconstitutional invasion 
by the Florida legislature of the prov- 
ince of the judiciary.”® 

The issue was not pursued on appeal; 
therefore, a judicial resolution of the 
constitutional challenge was not fur- 
ther addressed. 


Recommendations 
for Modification 

While the nature of the problems en- 
countered by juries with itemized ver- 
dicts can be discerned from the cases 
reviewed herein, the frequency of those 
problems is, as yet, an unknown quan- 
tity. Whether these problems are wide- 
spread or are isolated would best be 
determined by an empirical study, 
which is beyond the scope of this article. 
In any event, formulating solutions for 
the types of problems thus far identi- 
fied would necessitate modification of 
the verdict requirements as well as the 
verdict forms. To deal with these diffi- 
culties, the following suggestions have 
been advanced: 

1) Adopt a single method for deter- 
mining present value. This solution was 
chosen by the Fifth Circuit Court of 
Appeals in 1983 when the court, in an 
attempt to simplify matters and provide 
more certainty, determined that federal 
courts within its jurisdiction should 
thereafter employ the “below-market- 
discount method.”® Another attempt at 
uniformity, known as the “Alaska Rule,” 
embraced the “total offset method” of 
determining present value.® This de- 
sire for uniformity was also expressed 
by the Florida Supreme Court in 1989 
when it opined that “at some future date 
this Court may adopt a particular 
method [of determining present 
value],”** and by a Florida appellate 
court five years later, which called on 
the Florida Supreme Court or the 
Florida Legislature to “adopt some par- 
ticularized formula, to be applied as a 
matter of law in every case.”® 

To be sure, the “particularized for- 
mula” approach has its detractors. The 
U.S. Supreme Court refused to adopt 
an exclusive method for determining 
present value, citing the “many differ- 
ent contexts” in which the issue might 
arise.© In addition, some commentators 
point to the downside of this approach. 
As one economist explained: 


‘a 


Folio VIEWS 


Edit View 


Normal Level 


d States v. Abel, 469 U. 


though the common law 
51-52, respondent's as 


the Rules’ adoption. The 
45, 49, 83 L. Ed. 2d 
evidence May serve as an 


UBERT v. M 
v. LL DOW PHARMAM 
exp@ scientific testim ny in a federal tial 
Refer to Smita superseded 
Rules of Evidiice. 
somehow assimilated Frye is unconvincing. 
the kind of technology you d ex from the online leader. 
LENIS-NENIS Office software focuses the power and vers ofa Windows) cnvifonment onall your researeh and 
2 information needs. For example, it lets vou save your online research results: in Folie VIEWS Infobases and 
hgn workwith them ¢ Mite ANY NOU Want. You can highlight passages different colors 
OF e com ON TENT M It electronic NO! Cs ANG Mp OF 4 to anethe 
with the chek of a mouse button. \nd if vou need more ‘topic. vou Simply highlight it and send bac 
searches. S-NENTS Office...the latest ina series of dynamic, producty TESS ‘hy toe 
call us roday at 1-800-328-1891 of e-mail 


Every case is unique with its own set of eco- 
nomic characteristics. There are so many 
economic variables in each case that a gen- 
eral formula would be impossible to employ 
resulting in any degree of accuracy. For ex- 
ample, in a wrongful death claim, the per- 
sonal consumption of the decedent must be 
deducted. However, personal consumption 
varies by total family income level, size of 
household, sex, and personal preferences. 
This would not be possible to incorporate in 
a formula.” 


2) Modify the verdict form to elimi- 

nate confusion. With respect to the 
present value issue, some observers 
believe that juries find the current ver- 
dict form confusing and that this con- 
fusion could be eliminated by deleting 
the entry for future economic damages. 
According to one commentator: 
(Juries) should not have to put down a fu- 
ture value because it is irrelevant to the 
award, as the award (if any) is in present 
value dollars. Economists testify as to 
present value, and if the jury has not been 
given the ratio of a future to a present value 
(which differs depending on numerous eco- 
nomic factors in each and every case), con- 
fusion can arise. Simply deleting the future 
value line would solve this potential prob- 
lem.® 


As noted earlier, a recommendation 
to eliminate the “Total Damages” blank 
on the itemized verdict form used in 
Florida was made to avoid the possibil- 
ity of the jury adding future economic 
damages twice.® If, as suggested above, 
the future value line were deleted, this 
issue would be moot. 

Confusion can also be eliminated by 
adding lines in certain instances. As 
indicated in Aircraft Service Interna- 
tional, Inc. v. Jackson, __So. 2d__, 
20 Fla. L. Weekly D2661 (Fla. 3d DCA, 
Dec. 6, 1995), a verdict form that pro- 
vides for the separate itemization of 
future medical expenses and future loss 
of earning capacity—instead of lump- 
ing them together as future economic 
damages—would facilitate the compu- 
tation of damages and subsequent re- 
view of the damage award.” 

3) Permit jurors to take notes during 
the trial. In cases in which the itemized 
verdict form is being used, note-taking 
by jurors is essential. In the “Model 
Form of Verdict Itemizing Personal 
Damages” in use in Florida, the jurors 
are required to calculate and insert no 
less than 14 numbers.”! Without note- 
taking, jurors would be hard pressed to 
recall with accuracy the appropriate 
numbers for the appropriate blanks.” 
With note-taking permitted in personal 
injury and wrongful death cases, jurors 
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Among the reforms 
that have been 
attempted, the 

itemized verdict is a 

promising 
development in the 
thrust toward 
improving the civil 
Justice system 


would thus be able to listen to testimony 
regarding each potential element of a 
damage award, jot the relevant num- 
bers down, and preserve them for dis- 
cussion in the jury room. 


Conclusion 

Even those who strongly defend the 
jury as an institution acknowledge that 
reforms are necessary to keep that in- 
stitution viable.” Among the reforms 
that have been attempted, the itemized 
verdict is a promising development in 
the thrust toward improving the civil 
justice system. Though by no means 
perfect, the itemized verdict—with 
some refinements—can be used effec- 
tively by juries enabling them to con- 
tinue to serve a vital function in the 
resolution of civil disputes. O 
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Alvin Stauber is a professor of busi- 
ness law in the College of Business 
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has been on the faculty since 1973. 
He received his B.A. from Brandeis 
University in 1966, and his J.D. from 
the University of North Carolina in 
1969. Prior to joining the FSU fac- 
ulty, Professor Stauber practiced law 
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Craig Varn is a law clerk with 
Ruden, McClosky, Smith, Schuster & 
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a stormwater design engineer after 
receiving his bachelor of science de- 
gree in civil engineering from the 
University of Florida. He is currently 
completing his final year of a joint 
juris doctorate /master of business 
administration degree at Florida 
State University, where he is an edi- 
tor on the law review. 
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ANNUAL REPORT 


SECTIONS AND 
THE BAR 


Administrative Law 


The Administrative Law Section fo- 
cused on three major goals this Bar 
year: completing the funding of the 
Patricia A. Dore Endowed Professor- 
ship in Florida Administrative Law; of- 
fering services to the section’s newly 
created affiliate membership; and par- 
ticipating in and monitoring the ex- 
pected major reform of Ch. 120, theAd- 
ministrative Procedure Act. We have 
accomplished our goals. 

The section established the Patricia 
A. Dore Endowed Professorship Fund 
at the Florida State University College 
of Law in 1992 in memory of Pat Dore, 
who taught there and was a guiding 
force in the evolution of Florida admin- 
istrative law, in order to carry on Pat’s 
work. This year the section completed 
its fund-raising activities, exceeding our 
goal of $100,000, with $50,000 then 
being added by the legislature under 
the state matching gifts program. The 
recipient of the endowed professorship 
was scheduled to be announced at a 
dedication ceremony on April 26, Pat 
Dore Day, at the College of Law where 


an oil painting of Pat and a plaque rec- 
ognizing all who contributed to the fund 
will be placed. 

The section designed a non-CLE pro- 
gram for its affiliate members and other 
persons who work with the APA or who 
are simply interested in obtaining an 
overall understanding of how the execu- 
tive branch of government engages in 
decisionmaking. The first Administra- 
tive Law in a Nutshell program was 
held May 20 in Tallahassee. The pro- 
gram was videotaped for use as a train- 
ing tool for new regulatory board mem- 
bers, agency staff, school boards, 
professional licensing boards, legisla- 
tive branch personnel, and students of 
government. 

Our involvement in the legislative 
process mushroomed beyond our expec- 
tations. The 1995 Legislature passed a 
revised APA, but the Governor vetoed 
that legislation. Instead, he convened 
a technical working group of APA prac- 
titioners to reorganize the APA into a 
more understandable and workable for- 
mat, deleting obsolete as well as redun- 
dant provisions. All members of the 
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Governor’s technical working group on 
Ch. 120 are section members. When 
completed, the simplified APA was re- 
ferred to the Governor’s APA review 
commission, which was established to 
make policy decisions and recommend 
legislation. The review commission re- 
ferred the simplified APA to the section 
for comment and recommendations. 
The commission also solicited the 
section’s recommendations as to a num- 
ber of policy considerations and specific 
proposed amendments to the APA, ei- 
ther contained in last year’s legislation 
or proposed initially to the review com- 
mission. The section took a position on 
many of the issues considered and re- 
ported to the commission. 

The commission issued a final report 
recommending that the legislature sub- 
stantially revise the APA. As of this 
writing, a bill incorporating changes 
from last year’s legislation and the re- 
view commission’s recommendations 
has been passed by committees in both 
the House and the Senate, and it has 
the Governor’s support. Section mem- 
bers have worked with the Governor’s 
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office and legislative committee staff, 
both analyzing changes and drafting 
language, and have appeared before 
legislative committees. 

The section adopted a policy state- 
ment and nine legislative positions 
which were approved by the Board of 
Governors. Section members have ac- 
tively advanced those positions with the 
Governor’s APA review commission, 
with the Governor’s office, and with 
members of the legislature and legisla- 
tive staff. 

The section’s Public Utilities Law 
Committee presented a seminar and 
luncheon on September 25, in Tallahas- 
see, Current Ethics Issues for the Pub- 
lic Service Commission Practitioner. 


The section will 
cosponsor with the 
Government Lawyer 
Section a legislative 
review with a 


simultaneous, 
interactive broadcast 


to 10 Florida 
locations 


The section has also presented two in- 
termediate CLE programs: Practicing 
Before the Division of Administrative 
Hearings and Administrative Law 
Overview. The section will cosponsor 
with the Government Lawyer Section 
1996 Legislative Review on June 28, to 
be held in the chamber of the House of 
Representatives in Tallahassee with a 
simultaneous, interactive broadcast 
available in 10 locations throughout 
Florida. 

Our publications committee produced 
four newsletters, containing not only 
section information and meeting min- 
utes but also in-depth analyses of many 
of the amendments to Ch. 120, analy- 
ses of current administrative law case 
decisions, and articles on public utili- 
ties law. The section published five ar- 
ticles in its column in the Bar Journal. 

I thank the members of the executive 
council for devoting so much time to the 


section’s programs. Our legislative ef- 
forts required extra meetings and 
thoughtful debate, and council mem- 
bers met the need with enthusiasm. 
Kudos go to the section’s officers, who 
not only oversaw regular programs, but 
also who were seen and heard each time 
a group under the auspices of the legis- 
lature or the Governor’s office came to- 
gether to discuss the APA. Through it 
all, our section administrator, Jackie 
Werndli, calmly responded to our many 
requests and ably assisted us in meet- 
ing all deadlines. It has truly been an 
exciting and rewarding year for the sec- 
tion. 


Linpa M. Ricot 
Chair 


Appellate Practice 


and Advocacy 

It was at the Boca Raton Resort and 
Club. It seems like just yesterday. Steve 
Stark, Chris Kurzner, and I walked out 
of a meeting room and into a round of 
martinis. We had just obtained the ap- 
proval of the Board of Governors for the 
creation of the Appellate Practice and 
Advocacy Section. 

We looked at each other and asked, 
“Okay, what do we do now?” Well, what 
we did was drink the martinis. What 
the section did, however, is truly a suc- 
cess story. 

As it approaches the end of just its 
second full Bar year, the section has 
established itself as an extraordinarily 
active and productive organization that 
is providing a wide range of service to 
the appellate practitioners of Florida. 
It has far exceeded what any of us 
thought it could do in such a short pe- 
riod of time. 

Perhaps the section’s most ambitious 
undertaking this year was the produc- 
tion of its guide to Florida appellate 
practice, a publication that is destined 
to become an important resource for 
anyone who handles appeals. The guide 
brings together for the first time the 
Florida Rules of Appellate Procedure, 
the Federal Rules of Appellate Proce- 
dure, the Rules of the U.S. Court of 
Appeals for the 11th Circuit, the Rules 
of the Supreme Court of the United 
States, and the internal operating pro- 
cedures and clerk’s office policies of the 
Supreme Court of Florida and Florida’s 
district courts of appeal. The guide also 
includes other information, such as pro- 
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files of Florida’s appellate courts and 
judges and a section directory. 

Our CLE efforts this year produced 
some outstanding programs. The certi- 
fication review course was top rate for 
the second year in a row. The section’s 
newest program, Inside the Eleventh 
Circuit, was also a resounding success. 
Talk about getting information about 
handling federal appeals directly from 
the source—the courthouse in Atlanta 
must have been empty on the day the 
seminar was held. The speakers in- 
cluded Chief Judge Gerald Tjoflat, 
Judge Joseph Hatchett, Clerk of Court 
Miguel Cortez, Stephen Kinnard, the 
head of the court’s mediation program, 
and former Florida Supreme Court 
Chief Justice Alan Sundberg, now a 
member of the court’s Rules Advisory 
and Lawyer Qualifications and Conduct 
committees. 

The section’s executive council dealt 
with a number of significant issues this 
year, taking positions on the recommen- 
dations of the Article V Task Force, the 
four-year cycle proposals of the Appel- 
late Court Rules Committee, and the 
request of the First District Court of 
Appeal to create a criminal division. 

The section produced an outstanding 
quarterly publication, The Record, 
which contained articles, case summa- 
ries and section news. The section also 
published articles in The Florida Bar 
Journal. 

The upcoming June convention will 
be a busy time. We will sponsor a ques- 
tion-and-answer session with the Su- 
preme Court of Florida. All are invited, 
as the court will discuss topics of inter- 
est to all practitioners, not just those 
involved in appellate practice. Also, the 
section will once again cosponsor a des- 
sert reception with the Young Lawyers 
Division. At the reception, the second 
annual James C. Adkins Award will be 
presented to a recipient who has made 
significant contributions of appellate 
practice in Florida. Last year, the in- 
augural award was presented posthu- 
mously to Justice Adkins. 

The section’s success was due to the 
hard work of a great number of section 
members. I would like to express my 
appreciation to Bonnie Kneeland for her 
CLE efforts; Hala Sandridge and Chris 
Ng for their work on The Record; An- 
gela Flowers for taking charge of our 
convention activities; Tammy 
Scrudders for serving as the primary 
editor of the appellate practice guide; 
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Chris Kurzner, for playing an important 
role in many activities, primarily in the 
CLE and publication areas; Roy Wasson 
and Judge Marguerite Davis for their 
work with the proposed rules changes; 
Ben Kuehne for his assistance on certi- 
fication matters; Cindy Hofmann for 
heading our membership drive and ef- 
ficiently taking the minutes of our ex- 
ecutive council meetings; Steve Stark, 
my predecessor as chair, for establish- 
ing a strong foundation to build on this 
year; Tom Elligett, our chair-elect, for 
providing me with sage advice and lay- 
ing the groundwork for a smooth tran- 
sition into his year as chair; and Jackie 
Werndli, our section coordinator, for 
being the glue that holds the section 


The 1995-96 Bar 
year marks the 25th 
anniversary of the 
Business Law 


Section and its 
service to Florida 
business lawyers 


together. 

The efforts of these people, and many 
others, have been the key to the 
section’s success. These efforts provided 
the answer to the question Steve, Chris, 
and I asked on the day the section was 
born. A much more emphatic answer, a 
much more dynamic answer, than we 
could have ever hoped. Bartender, an- 
other round, please. This section de- 
serves a toast. 


Antuony C. Musto 
Chair 


Business Law 

The 1995-96 Bar year marks the 25th 
anniversary of the Business Law Sec- 
tion of The Florida Bar and its service 
to Florida business lawyers. The 
section’s silver anniversary year has 
been an active one! 


In August, the Business Law Section 
held its first annual retreat in over 10 
years. By all accounts, the retreat was 
tremendously successful with over 100 
attendees, most of whom brought fam- 
ily members. This year’s retreat, Au- 
gust 18-20, promises to be bigger and 
better. The retreat will once again be 
at the beautiful Ritz Carlton in Naples. 
You may be sure that the 1996 annual 
retreat will again qualify as one of the 
best continuing legal education values 
available to Florida lawyers. 

The executive council of the Business 
Law Section is most proud of its long 
and distinguished record for providing 
timely and quality continuing legal edu- 
cation programs. Our 1995-96 pro- 
grams included long and well-estab- 
lished programs such as the 12th 
Annual View From the Bench, produced 
by the Bankruptcy/UCC Committee, 
under the guidance of Michael G. 
Williamson, and new and innovative 
programs such as an Internet “online” 
seminar on mergers and acquisitions 
which the Business Law Section co-pro- 
duced with a private sector provider. 
Each of our substantive law committees 
produced one or two programs on mat- 
ters within their respective disciplines. 

After approximately five years, the 
Business Litigation Committee ob- 
tained certification for business litiga- 
tion. In anticipation of the first certifi- 
cation examination in May, the 
Business Litigation Committee pro- 
duced a certification review course for 
lawyers seeking the certification. 

Our Legislation Committee, chaired 
by Tom Mimms, has once again had an 
active and productive year. The Legis- 
lation Committee meets weekly during 
the legislative session with our section’s 
legislative counsel, Linda McMullen, in 
order to closely monitor developments 
regarding legislation sponsored by and 
of interest to our section. Among the 
section’s most significant legislative 
endeavors this year are the proposal of 
significant amendments to §542.33 
pertaining to restrictive covenants, 
technical amendments to Florida’s new 
Revised Uniform Partnership Act, 
amendments to Arts. 2 and 8 of the 
Uniform Commercial Code, and further 
amendments to F.S. Ch. 607 pertaining 
to control share acquisitions, sharehold- 
ers agreements, and service of process 
on dissolved corporations. 

In addition to the work of the eight 
committees, three special committees 


36 THE FLORIDA BAR JOURNAL/JUNE 1996 


have been formed: the Business Courts 
Committee; a committee to review and 
propose revisions to Florida’s post-judg- 
ment execution laws; and a special com- 
mittee to supplement the standard form 
of opinion of counsel for secured trans- 
actions. 

The Business Courts Committee, 
chaired by Howard J. Berlin, has gath- 
ered information on the experiences of 
other states with business courts or di- 
visions of their general jurisdiction 
courts which deal specifically with 
larger commercial transactions and dis- 
putes. Part of the work of the Business 
Courts Committee was the preparation 
of a survey of section members regard- 
ing the feasibility of pursuing the for- 
mation of a business court in Florida. 
As of this writing, we are awaiting the 
results, and we look forward to the fur- 
ther work of this committee. 

The special committee addressing the 
execution rights of judgment creditors 
was formed in response to a request for 
our section’s review of these matters by 
a Business Law Section member from 
Ocala. This special committee, chaired 
by Michael G. Williamson, has under- 
taken a comprehensive review of 
Florida execution law. The likely result 
will be proposed revisions to various 
provisions of Florida law. 

Finally, the Special Committee on 
Opinions of Counsel is continuing the 
work of the Special Committee on Opin- 
ions Standards of the Business Law 
Section. The initial report issued by this 
special committee has been extraordi- 
narily well received by Florida business 
lawyers and is widely used in business 
practice within Florida today. 

The Business Law Section also pro- 
duces two publications. The Publica- 
tions Committee, chaired by Diane 
Noller Wells and Mindy Mora, is re- 
sponsible for the production of the Quar- 
terly Report and for ensuring quality 
articles for The Florida Bar Journal. In 
addition, William Knight Zewadski con- 
tinues to produce the Bankruptcy 
Casenotes. Both the Quarterly Report 
and Bankruptcy Casenotes are excellent 
publications and the section owes 
thanks to all who help to produce them. 

Last spring, the Business Law Sec- 
tion published a directory of its mem- 
bers. We have once again published a 
section directory with useful reference 
information for our members. Chair- 
elect Philip Schwartz was principally 
responsible for the publication of the 
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directory this year. 

The Business Law Section is most 
fortunate to have Yvonne Sherron as its 
administrator. Yvonne has once again 
done an excellent job in helping our sec- 
tion through another year. 

I urge all of my fellow business law- 
yers to participate in a section project. 
My career has been greatly enhanced 
by my association with the Business 
Law Section. My work with the section 
has helped me to meet business lawyers 
throughout the state from whom I have 
learned a great deal and with whom I 
have formed solid friendships. Without 
exception, every lawyer I know who has 
volunteered to work on a section project 
or who has participated in the produc- 
tion of a section continuing legal edu- 
cation program has been enriched by 


the educational aspects of the experi- | 


ence and by the fraternity as well. If 
you are a member of our section but 
have not participated in projects, please 
consider doing so. If you are not a mem- 
ber of our section, please join. 

I sincerely thank the members of the 
Business Law Section and its outstand- 
ing executive council for the opportu- 
nity to have served as chair. 


Pau. STEVEN SINGERMAN 
Chair 


Criminal Law 

The Criminal Law Section has had 
another busy and active year. 

One of the section’s most outstand- 
ing ongoing activities is the Prosecutor/ 
Public Defender Training Program held 
each year under the outstanding lead- 
ership and direction of Professor Gerald 
T. Bennett, former section chair and 
Selig Goldin Award recipient. Thanks 
to the outstanding efforts of Chair-elect 
Tony C. Musto, the section has secured 
a continuous financial commitment 
from both the prosecutor and public 
defender associations to assist in fund- 
ing this program. 

One of the section’s important ongo- 
ing activities is our CLE programs. Co- 
chairs Harvey Sepler and Judge Juan 
Rameriz have done a great job in put- 
ting on quality programs designed to 
increase the skills and knowledge of 
everyone involved in the criminal jus- 
tice system. Some of the programs in- 
clude the Advanced Criminal Law Fed- 
eral Practice, Criminal Law Update 
Evidence Seminar, Advanced Criminal 


Law Appellate Practice Update, White 
Collar Crime Seminar, and Health Care 
Fraud in the 1990’s. 

The section has also continued to pro- 
duce a high quality informative news- 
letter. Our section was one of the fore- 
runners in producing a section 
newsletter, and it is interesting and en- 
joyable to see other sections following 
our lead. The newsletter is a very im- 
portant service provided to our mem- 
bership that will hopefully continue in 


the years to come. 

The section’s historical strength has 
rested on an active executive council 
comprised of judges, private practi- 
tioners, prosecutors, public defenders, 
and law professors. This diverse and 
balanced group has ensured that issues 
coming before the section will be de- 
bated and resolved not simply along 
“party lines,” but what is best for im- 
proving the administration of justice in 
Florida. 


@ O&E reports 


National title underwriters 
rely on us for public record 
information. Do you? 


If the answer is no, you need access to the 
most reliable source in the business— 


Datatrace Information Services 


No one understands the importance of automated public 
record information to your business better than Datatrace. That’s 
because we’ve been providing direct on-line service to national 
underwriters for years. They rely on us for accurate, timely 
information at a reasonable price. Datatrace gives you on-line 
access to 80 million public records and daily updates on existing 
information. Call us today. We also offer: 


@ Chain of title reports 
@ Judgment, lien and bankruptcy searches 


290 Northeast Third Avenue 
Fort Lauderdale, Florida 33301 
Telephone: 954-463-1341 
FAX: 954-525-3918 
(Serving Dade, Broward and Palm 
Beach counties) 


Information Services 


10500 University Center Drive, Suite 200 
Tampa, Florida 33612 
Telephone: 813-979-3402 
FAX: 813-971-7617 
(Serving Hillsborough, Pinellas, Pasco 
and Polk counties) 
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Throughout the year, the section was 
called upon to consider and make rec- 
ommendations on several important 
criminal-law-related issues. One such 
issue involved proposed changes or abo- 
lition of discovery depositions in crimi- 
nal cases. The executive council met in 
July 1995 and a majority voted in favor 
of recommending to the Florida Su- 
preme Court that no changes be made 
to the present rule on criminal discov- 
ery depositions. Thereafter, the section 
filed a response with the Florida Su- 
preme Court. Immediate Past-chair 
Ben Kuehne appeared for oral argu- 
ment before the Florida Supreme Court 
to argue the section’s position. Since 
then, the Florida Supreme Court has 


A majority of the 
Criminal Law 
Section’s executive 
council voted to 
recommend to the 
Supreme Court for 


no changes to the 
present rule on 
criminal discovery 
depositions 


issued its opinion requesting the Crimi- 
nal Procedure Rules Committee to 
implement certain desired changes to 
the rule. The Criminal Law Section, of 
course, will continue to work with all 
groups on this issue. 

The section was also asked to con- 
sider §502 of the U.S. Senate Crime Bill, 
which proposed in pertinent part to ex- 
empt federal prosecutors from state 
ethical rules and regulations. In Sep- 
tember, the section invited representa- 
tives from the Department of Justice 
and the U.S. attorney’s offices to appear 
before the executive council to present 
any arguments in favor of §502. The 
section ultimately voted to oppose §502, 
and further requested the Board of Gov- 
ernors to adopt a like position. The 
Board of Governors did subsequently 
adopt the section’s recommendation. In 
the process, this issue highlighted the 


need for greater involvement between 
the section and federal prosecutors. 
George Tragos, chair of the section’s 
Professional Ethics Subcommittee, has 
been coordinating efforts to improve 
this relationship. 

The Selig Goldin Award Committee 
presented three outstanding nominees 
to the executive council. Robert Jagger, 
public defender for the Sixth Judicial 
Circuit, was chosen as this year’s award 
winner. He will receive the prestigious 
award in June at the annual meeting 
luncheon in Orlando. 

My chairmanship is rapidly coming 
to an end, and it has been my privilege 
and honor to have served as chair of the 
Criminal Law Section. I have attempted 
to serve with the same energy and dedi- 
cation as all of my predecessors did so 
ably and magnificently. I am confident 
that Tony Musto will do an outstand- 
ing job as incoming chair and that the 
Criminal Law Section will continue to 
be one of the finest sections of The 
Florida Bar. 


DuNcAN 
Chair 


Elder Law 

Within its first five years, the Elder 
Law Section has grown rapidly. New 
members all tell us the same thing: 
They come to the section for education 
and networking opportunities. This 
year, they got them in spades. 

For the first time since the section 
was created, we published four timely 
newsletters, thanks to our top-notch 
editor, Mary Ann Farrell. 

For the first time since the section 
was created, The Florida Bar Journal 
carried two important articles on elder 
law issues under the auspices of this 
section. They were written by section 
members Ray Parri, Joseph McFarland, 
and Roger Bernstein. In October, Rich- 
ard Greatwood chaired a CLE program 
that had record attendance. In Janu- 
ary, Christopher Likens’ program on 
long-term care was well received, and 
Jerry Solkoff chaired the CLE program 
on the interdisciplinary approach to el- 
der law practice in April. This informa- 
tion and education cannot help but to 
raise the level of the elder law practice 
in Florida. To recognize that expertise, 
Amelia Pohl and her committee have 
developed recommendations for elder 


law certification, which is proceeding 
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into its final stages. 

This year, the section has also offered 
many networking opportunities. We 
started a mentoring program. So far, 40 
people seeking elder law mentors have 
been matched with some of the 85 vol- 
unteer mentors in the program. 

Our schedule of quarterly section 
meetings was designed to include for- 
mal networking opportunities. Partly 
because of that, attendance at our sec- 
tion meetings this year has topped all 
prior years. 

Our excellent membership directory, 
which aids in making referrals, has got- 
ten better. Compiled by Sheri Lund 
Kerney, our newest directory includes 
Internet addresses and organizes sec- 
tion members by county to make it 
easier to find referral lawyers. The di- 
rectory shows the areas of members’ 
practices as it did last year. 

As these programs increase the qual- 
ity of our individual practices, members 
of the section and the section itself are 
being turned to more frequently as re- 
positories of elder law expertise. This 
past year, we have been solicited for 
guidance from individual members of 
the legislature, the Governor’s office, 
and others. We have provided techni- 
cal expertise to the legislature, and our 
members continue to provide input on 
such important issues as Medicaid mat- 
ters and long-term medical care. 

Finally, our section leadership has 
initiated policies to allow us to build 
upon our successes and introduce con- 
sistency to our section’s work. As our 
chair-elect, Richard Milstein, takes the 
helm this summer, we can expect con- 
tinued improvement in our section’s 
long-range planning and in its organi- 
zation. He has plans to utilize the tal- 
ents of the Substantive Law Division 
chair, Charlie Robinson, to enhance our 
very important legislative activity. The 
leadership position taken by this sec- 
tion on elder issues is likely to be con- 
tinued and enhanced. 


A. BAUMANN 
Chair 


Family Law 

In its 23rd year, the Family Law Sec- 
tion has much of which to be proud. Its 
membership of over 3,000 lawyers and 
nearly 100 affiliate members, its execu- 
tive council of 28 members, its officers, 
and its 21 committees have chosen to 


make a difference for family lawyers, 
the public, and the children of the State 
of Florida. 

First, recognizing that the practice of 
family law, as well as the practice of law 
in general, is changing, we addressed 
the needs of family lawyers in the State 
of Florida. At our New York retreat in 
December 1995, we gathered the lead- 
ing New York experts on advertising 
and marketing law practices. It was a 
“standing room only” event. We re- 
peated the program in Ft. Lauderdale 
for those of our members who were un- 
able to attend the first program out of 
state. 

The Family Law Section is sensitive 
to the fact that many of our members 
are solo and small firm practitioners. 
For all of our retreats, we have alter- 
native hotels reservations blocked for 
every economic level. 

Our educational programs, under the 
leadership of Norman Levin and his 
outstanding committee, provide consis- 
tently excellent programming address- 
ing the practical needs of family law- 
yers. Our Family Court Rules Seminar, 
in October 1995, was a Florida Bar con- 
tinuing legal education first: a live si- 
multaneous telecast to 11 locations 
around the state highlighting the dif- 
ferences in practice and how the new 
Family Court Rules would affect the 
family lawyer. Connie Stephens, the 
Steering Committee chair, put in end- 
less hours of service. The Commenta- 
tor, under Sharon Taylor and with the 
assistance of Wendy Glantz, has 
reached new heights in publication of 
practical information and forms. 

The Family Law Section expanded 
the opportunity for every family law- 
yer, no matter how busy, to participate 
in one or more of our committees. We 
revised our committee structure. Any- 
one interested in active participation 
with little time can participate in a spe- 
cial committee, which works only on a 
single project. A special committee has 
no requirement to meet at the formal 
Bar meetings, providing flexibility not 
only to time commitment, but also lo- 
cation commitment. 

The special projects of the officers and 
executive council to expand the help to 
the public and the children of Florida 
include: 

e The funding and formation of the 
adoption task force, which began its 
work May 17, 1996. The adoption task 
force, led by Aileen Hubert, director of 


CRIMIN 


REC 


ORD 


HISTORY 
EARCHE 


THE FLORIDA BAR JOURNAL/JUNE 1996 39 


TE “4 


the mediation unit in Broward County 
Court system, will take a two-year look 
at adoption laws in Florida. 

¢ The funding and formation of the 
parent education task force, led by 
Nancy Palmer, past chair. That task 
force has taken upon itself a two-fold 
project: 

1) To promote and begin a pilot project 
in Broward County public schools, the 
sixth largest school district in the na- 
tion, of bringing the American Bar As- 
sociation Partners Program to the high 
schools. This interactive course teaches 
communication and negotiation skills 
needed to resolve common relationship 
problems in a marriage, emphasizing 
responsibility and marital expectations. 


The Family Law 
Section wants to 
assist early 
intervention and 
prevention of 
dissolution of 
marriage by 
encouraging 
relationship skills 
essential to lasting 
marital partnership 


The section wants to assist early inter- 
vention and prevention of dissolution 
of marriage by encouraging the teach- 
ing of relationship skills essential to 
creating a lasting marital partnership. 

2) Examination of the various pro- 
grams on dissolution of marriage for 
parents and children in existence 
around the state to seek a model and 
determine if uniformity should be pro- 
vided. 

¢ The funding and formation of the 
children’s code project, led by Thomas 
Purdo, an executive council member. 
With the assistance of Nova-Southeast- 
ern law students, his committee is re- 
searching the statutes which impact 
upon children to determine whether 
they are in conflict, whether they 
should be grouped into a single 
“children’s code,” and whether changes 
need to be made. 

¢ The funding and formation of a 
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project to create a series of cable televi- 
sion programs to educate the public on 
why one needs to hire a family lawyer, 
as well as on substantive issues such 
as child support enforcement and what 
experts are needed to assist a family 
lawyer. The officers have asked me, as 
outgoing chair, to lead this project. Sev- 
eral of our special committees will be 
in charge of the individual programs 
and developing scripts. 

¢ The continuation of our statewide 
mentorship project under the leader- 
ship of Evan Marks, an executive coun- 
cil member. 

¢ The support of the professionalism 
project under the leadership of Paul 
Lipton, in conjunction with the Profes- 
sionalism Committee of The Florida 
Bar. 

Our committees are vibrant and ac- 
tive. Judge Lisa Kahn, chair of the Do- 
mestic Violence Committee, is leading 
her membership in putting together a 
continuing legal education program on 
domestic violence. Our Legislation 
Committee is not only pro-active, but 
is active in evaluation and reporting on 
the numerous bills. Jeffrey Wasserman 
is chair and co-chairs are Deborah 
Marks and General Master Robert 
Jones. Our efforts would not have been 
as successful had not Deborah spent 
week after week in Tallahassee, with 
the active assistance of Robert Jones, 
Nancy Palmer, Chair-elect Guy Haines, 
and our excellent lobbyists, Laura and 
Don Lamonica. 

The Adoption Committee, under 
Judge Seymour Benson, provided assis- 
tance to the section officers in develop- 
ing a list of representation required on 
the task force and having its leadership 
participate as members of the adoption 
task force. Harvey Baxter, chair of the 
Support Issues Committee, has led his 
large committee in developing a future 
look at support issues in Florida. 

“Putting the family back in family 
law” is our focus at retreats. “Spring 
break” in Ft. Lauderdale, our celebra- 
tion for family lawyers and their fami- 
lies, organized by Guy Haines and 
Norm Levin, provided a true retreat 
atmosphere. 

In our 23rd year we have matured. 
In our 23rd year we have chosen to 
make a difference. The section has com- 
mitted itself, time, and funding for 
projects to benefit members, the pub- 
lic, and children in Florida. It has been 
a personal privilege to be an active par- 


ticipant in the Family Law Section since 
1984 and to watch its growth and de- 
velopment: The section could not have 
come so far without the support of its 
officers: Judge Mark Polen, immediate 
past chair; Martin L. “Guy” Haines III, 
chair-elect; Deborah Marks, secretary; 
and Jane Estreicher, treasurer; our ex- 
ecutive council; and all committee 
chairs and members. I also thank the 
leadership of the Bar, the Board of Gov- 
ernors, our liaisons to the board 
throughout the years, and especially 
Doc Melton, our administrator, who 
seems to know everything and do ev- 
erything for us. 

The section is interested in Bar mem- 
bers’ thoughts, direction, and participa- 
tion. We need you to build our future in 
our “family” of the Family Law Section. 


RENEE GOLDENBERG 
Chair 


General Practice 

The General Practice Section is made 
up of over 1,000 Florida lawyers who 
have diverse interests beyond the 
boundaries of a single professional spe- 
cialty. Many are solo practitioners or 
members of small firms. Some have 
what we would traditionally call a “gen- 
eral practice.” This section exists to 
serve those members, to help improve 
their day-to-day practice of law, to en- 
hance their professionalism and thus 
their public image, and to further their 
interests. To those ends, we have estab- 
lished several continuing projects and 
this year have embarked on some brand 
new ventures. 

Among our most successful undertak- 
ings have been the Town Hall Confer- 
ences for Solo and Small Firm Practi- 
tioners. These conferences were 
instituted two years ago as a special 
project of The Florida Bar. The General 
Practice Section, through committee 
chair Mike Roffino, worked with the 
Special Committee on Solo and Small 
Firm Practitioners of The Florida Bar 
to plan and present these conferences 
in three cities around the state. The 
goal was to bring solo and small firm 
practitioners together to discuss shared 
concerns and to present useful informa- 
tion at a very reasonable cost. Those 
conferences were so popular that they 
were repeated last year, and the 1996 
meetings were scheduled in April and 
May. 
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The section’s second annual Tradition 
of Excellence Award was presented to 
Justice Ben Overton in a November 
1995 ceremony at the Supreme Court. 
The selection committee, chaired by 
Jess Hevia, is now reviewing the nomi- 
nations for the third annual award to 
be presented at the General Practice 
Section’s reception on Friday, June 21, 
at the annual convention. 

The annual General Practice Pro 
Bono Award will also be presented in 
June. This cash award recognizes pro 
bono service organizations for innova- 
tive programs. We will also present 
smaller cash awards to two runner-up 
organizations. This project is chaired by 
Jerry Curington. 

The membership committee has com- 
pleted a new directory, which lists all 
members of the section along with per- 
tinent background information and ar- 
eas of practice. It should prove to be a 
helpful resource for consultations and 
referrals. 

Two brand new programs were ap- 
proved this year and are set for imple- 
mentation during the next year. The 
first, chaired by Judge Marvin Gillman, 
is a scholarship program for dependents 
of General Practice Section members. 
These scholarships will be funded by 
the section, but administered by the law 
schools, and awarded based upon a com- 
bination of factors, including financial 
need and academic excellence. 

The second new project is the design 
of a model general practice curriculum 
for law schools. This curriculum is be- 
ing developed by the Law Related Edu- 
cation Committee under the leadership 
of Jack Bettman. The committee has 
gathered information on required 
courses from the Florida law schools 
and will present the proposed curricu- 
lum as a suggested framework for those 
law students planning to enter into the 
general practice of law. 

Looking toward the future and the 
inevitable increase in the use of com- 
puters in every area of our personal and 
professional lives, I have appointed a 
Technology Committee, chaired by 
George Wilson. This committee will be- 
gin by investigating the possibility of 
creating a section homepage on the 
Internet, and will eventually be actively 
involved in many new beneficial 
projects for general practice lawyers. 

Our publications chairs have contin- 
ued to do an outstanding job, Neil Gre- 
gory on The General Practice “Journal” 


and David Donet on The Florida Bar 
Journal. The section has had some ex- 
ceptional articles in both publications. 

We have continued to work closely 
with the ABA General Practice Section 
through our liaison, Frank Hall. Chair- 
elect, Tim Shaw attended the leader- 
ship conference in Sedona, Arizona, in 
October and gave a well-received pre- 
sentation about our solo and small firm 
practitioner project, which is quickly be- 
coming a model for other state bars. 

Through the combined hard work of 
our CLE chair, Dykes Everett, and the 
several program chairs, our CLE offer- 
ings cover diverse subject areas reflect- 
ing the interests of our members, and 
offer practical help of direct benefit to 
the general, solo and small firm practi- 
tioner. 

We agreed this year to cooperate with 
the Public and Member Information 
Committee of The Florida Bar to pro- 
mote better client communications and 
improve the public image of lawyers. 
Our representative on that committee, 
Craig Ferrante, has been an active par- 
ticipant and enthusiastic supporter. 

Our Bylaws Committee has been 
hard at work drafting a change in the 
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requirements for our legal assistant 
members, ensuring that only certified 
legal assistants working under the di- 
rect supervision of Florida lawyers are 
eligible for affiliate membership in the 
section. As I write this report, we are 
awaiting final Board of Governors’ ap- 
proval for the bylaws changes. In the 
interim, I have appointed Priscilla 
Allison as our legal assistant liaison to 
the executive council. 

On a personal note, although space 
does not permit the mention of all their 
names, I would like to acknowledge the 
contributions of all members of the ex- 
ecutive council, the officers, and com- 
mittee chairs. These are the people who 
really deserve the credit for accomplish- 
ing the important work of the section. 

I would also like to thank Marsha 
Rydberg, our Board of Governors liai- 
son, who has faithfully attended our 
meetings and kept us up to date on BOG 
activities; J.R. Phelps, director of 
LOMAS, who participates actively in 
our meetings and projects including co- 
chairing several CLE programs over the 
last several years; and Fay Yenyo, our 
section administrator, who is chiefly 
responsible for the multitude of details 
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that make the ongoing operation of the 
section possible. Thank you all for mak- 
ing this another productive and success- 
ful year for the General Practice Sec- 
tion. 


Carta S. MatTHEWS 
Chair 


Government Lawyer 
The Government Lawyer Section’s 
primary goal for this year was to in- 
crease the awareness, perception, and 
professionalism of government and pub- 
lic sector lawyers with the Bar and with 
our clients. This is embodied in the 
section’s adoption of our motto, “No 


The Government 
Lawyer Section has 
made major strides 
toward becoming a 


visible force for the 
6,000 lawyers in the 
Bar who work for 
government 


Higher Calling.” We developed this goal 
at a retreat held in July in Tallahassee 
immediately following the Bar Leader- 
ship Conference. Justice Harry Lee 
Anstead was the keynote speaker for 
this event and past president of the 
ABA Government and Public Sector 
Lawyers Division Ed Dietel facilitated 
the retreat with a focus on developing 
long-term goals and objectives. 

The section has been very active this 
year in Bar activities. At the Bar’s mid- 
year meeting in January, the section 
and the Florida Association of Counties 
cosponsored an Art. V roundtable dis- 
cussion on the funding of Florida’s ju- 
dicial system. State senators, members 
of the judiciary from various district 
courts of appeal, legal counsel to the 
Governor, representatives of the Bar, 
and numerous local government repre- 
sentatives participated. Discussion was 
on different legislation, constitutional 


amendments, and legal actions which 
could provide a means of ensuring that 
the state fund the judicial system, as 
was intended by the voters who ap- 
proved the 1972 Constitutional Amend- 
ment to Art. V. The section is currently 
lobbying the legislature on this issue 
and is preparing a comprehensive re- 
port for The Florida Bar Journal. 

The section cosponsored a national 
public leadership conference with the 
ABA and the Minnesota Public Law 
Section in Washington, D.C., entitled 
Advancing the Public Bar: A Leader- 
ship Institute. The conference’s purpose 
is consistent with our section’s goal for 
the year: promote the role of profes- 
sional public service attorneys and de- 
velop a network to adequately represent 
the interests of government lawyers. 
The conference began with a reception 
hosted by Justice John Paul Stevens at 
the U.S. Supreme Court and consisted 
of one and a half days of work group 
sessions intended to advance the inter- 
ests of public lawyer membership affili- 
ations nationwide. It is anticipated that 
the conference will provide our section 
with national visibility and assist in the 
establishment of a network system with 
other governmental lawyer member- 
ship associations throughout the coun- 
try. 

While the section continues to 
present its annual Claude Pepper 
Award to an outstanding government 
lawyer, this year the section will make 
a special presentation of a lifetime 
achievement award to U.S. Attorney 
General Janet Reno at the ABA annual 
meeting in Orlando inAugust. Ms. Reno 
has dedicated her legal career to the 
public sector, originally as an assistant 
attorney general, then as the longtime 
state attorney for Dade County, and in 
her current position as Attorney Gen- 
eral. Our section will present Ms. Reno 
with the award during a luncheon in 
her honor by the ABA Government and 
Public Sector Lawyers Division. 

The Government Lawyer Section con- 
tinues its publication of its quarterly 
newsletter, The Government Lawyer 
Reporter, and its sponsorship of circuit 
breakfast CLE seminars along with its 
Demystifying the Legislative Process 
and Forfeiture Law in CLE seminars. 
This year, the section will be expand- 
ing its CLE programs to include a state- 
wide audience with a program to be 
held in Tallahassee with simultaneous 
broadcast to Boca Raton, North Miami, 
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Ft. Myers, Tampa, Pensacola, Orlando, 
Jacksonville, Daytona Beach, and 
Gainesville, providing government at- 
torneys and officials an update of re- 
cent legislation affecting their areas of 
practice. 

Membership development continues 
to be a key area of emphasis, with the 
addition of a Military Outreach Com- 
mittee and the appointment of a law 
student liaison to expand our section’s 
representation. In addition, after the 
success of our signature Government 
Lawyer Section luggage tags, the sec- 
tion will be distributing signature cof- 
fee mugs to new members. 

The section’s Legislative Committee 
continues to be an advocate for govern- 
ment lawyers before the state legisla- 
ture. Of particular importance, our sec- 
tion will be working to ensure that 
legislation is included within 1995 Leg- 
islative Appropriations Act to permit 
payment of government attorneys’ 
Florida Bar dues and CLE costs from 
agency budget funds. 

The section has made major strides 
toward becoming a visible force for the 
6,000 lawyers within the Bar who work 
for government. With the momentum 
our section has generated from this 
year’s accomplishments, we are ready 
to represent and serve government law- 
yers into the next century. 


JOHN J. COPELAN, JR. 
Chair 


Health Law 

In its eighth year as a section of the 
Bar, the Health Law Section has in ex- 
cess of 1,000 members, representative 
of the myriad of interests prevalent in 
today’s health care arena. Within the 
executive council, members represent 
institutional providers, individual li- 
censed providers, managed care enti- 
ties, the consumer, and governmental 
entities. 

As a result of the diversity of inter- 
ests within the section membership, it 
has adopted a policy refraining from the 
active lobbying or advocacy of any par- 
ticular health care initiative, but has 
offered itself as resource for the provi- 
sion of technical assistance, with the 
approval of the Board of Governors, to 
the Florida House and Senate health 
subcommittees, as health care initia- 
tives unrelated to tort law issues are 


proposed. 
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The past year has been somewhat of 
a learning curve for the section, as a 
revamped committee/division structure 
adopted last year as the culmination of 
the section’s first long range planning 
retreat was implemented. The initial 
results are encouraging, and have gen- 
erated a number of articles that will be 
submitted for publication either in the 
section’s newsletter and/or our column 
in the Bar Journal. It is my hope that 
under the direction of next year’s chair, 
Karen Emmanuel, the section will re- 
treat once again to reflect upon our re- 
tooling and make adjustments as nec- 
essary. 

The heart and soul of the section has 
always been its CLE programs. The 
annual program at the midyear meet- 
ing was well attended and addressed 
the role of in-house counsel, a burgeon- 
ing practice area among our member- 
ship. As follow-up to that program, the 
section is encouraging the more active 
involvement of those members serving 
as in-house counsel in the affairs of the 
section. 

In furtherance of the Bar’s encour- 
agement of inter-section activities, the 
Health Law Section cosponsored a CLE 
program with the Criminal Law Section 
addressing, from both a criminal and 
civil perspective, health care fraud in- 
vestigations. The section has also dis- 
cussed with the Elder Law Section co- 
sponsoring a CLE program as well as 
social activities at the annual Bar meet- 
ing. 

The section also cosponsored the 
health law contracts program biannu- 
ally presented by the National Health 
Lawyers Association, held in Orlando 
in November. 

The certification review course, al- 
though targeted primarily for those 
members of the section sitting for the 
certification exam, is an excellent two- 
day treatise on health law, and I would 
encourage its attendance by those in- 
terested in this field. 

Last year, Florida became the first 
state to have a certification program for 
health law, resulting in the certification 
of 47 of our members. While with any 
new program there are some bumps and 
pitfalls along the way, the section has 
provided support and encouragement, 
within Bar policy constraints, to the 
certification process to affirmatively 
address those meritorious criticisms of 
the first exam, with the goal of assur- 
ing the longevity of the certification 


process. All other states have begun to 


consider certification for health care 
attorneys, and have entered into dia- 
logue with the section. There is a sense 
of self-satisfaction that as members of 
the Bar, we were the forerunner in this 
arena and will be looked upon as the 
standard bearer of this process through- 
out the nation. 

The section has also endorsed, in 


principle, a writing contest and will - 


fully implement the details in June. 

In closing, it has been the goal of this 
year’s section leadership to instill a 
sense of commitment and encourage 
active involvement in ongoing section 
activities and initiation of new projects 
from a broader membership base. De- 
spite the dedication of our membership, 
no section would be successful without 
the devotion and commitment of its Bar 
staff administration, and the Health 
Law Section has been blessed with 
Carol Vaught, who has served the sec- 
tion for the entirety of its existence and 
who assures that the section will suc- 
ceed, where the executive council might 
otherwise have failed. 

As the gavel is passed, I appreciate 
the honor of serving as chair, and in 


forging more enlightened relationships 
with our sister sections and the board, 
and ask your commitment of time and 
energies to Karen Emmanuel in her 
tenure, and to those who succeed her, 
to ensure that the growth of health law 
as a practice area is mirrored by the 
growth of the section. 


Lewis W. FISHMAN 
Chair 


International Law 

The activities of the International 
Law Section for the 1995-1996 Bar year 
can best be described as far-reaching, 
busy, and exciting. 

CLE programs continue to be the 
foundation of section activity, providing 
opportunities for both section members 
and Bar members to learn about spe- 
cific international law areas and keep 
their knowledge current. 

The year began at the Bar annual 
meeting with a program on selecting 
foreign counsel chaired by Tom Raleigh 
of Orlando who also served as CLE 
chair. Presentations by counsel from 
England, Germany, Mexico, and Ven- 


ee 
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ezuela were most helpful and informa- 
tive. 

In October 1995, Bill Newton chaired 
International Estate Planning which 
was well attended and presented. The 
section presented a doubleheader in 
Miami on February 22-23, with immi- 
gration law at the Hyatt chaired by 
Gene Hernandez and IX Annual Doing 
Business in Latin America at the 
Intercontinental chaired by Tony 
Santos. Attendance at both broke all 
prior records. International Tax chaired 
by Laura Quigley was presented in 
April. Finally, at the 1996 annual meet- 
ing we will have Alternate Dispute 
Resolution-Mercosur and NAFTA Is- 
sues chaired by Ricardo Cata and mod- 


A committee 
reviewed the section’s 
involvement with 
other bar groups, 
both multi-member 


organizations, as 
well as bilateral 
relationships 


erated by Paul Mason, president of the 
Dispute Resolution Center of the Ameri- 
cas. 

Relationships with other Bar groups 
constituted an important focus for the 
section. A special committee chaired by 
- Ken Claussen and Richard Jacobson 
reviewed the section’s involvement with 
other bar groups both multi-member 
organizations, such as the International 
Bar Association and the Inter-American 
Bar Association, as well as bilateral re- 
lationships, such as the protocol be- 
tween The Florida Bar and the 
Barcelona Bar, which is in place, and 
The Florida Bar and the Sao Paulo Bar, 
which will be signed at the 1996 annual 
meeting. 

We are exploring a law student ex- 
change between Stetson Law School 
and Barcelona. We are planned a law- 
yer exchange and continuing education 
presentation with the Quebec Bar in 


April. Our retreat was April 13-20,1996, 
aboard the M/S Meridian with a shore 
program in Bermuda, on asset protec- 
tion and offshore trusts. 

The far-reaching aspects of our activi- 
ties included Larry Gore and Peter 
Quinter as delegates to the Interna- 
tional Bar Association in Paris in Sep- 
tember 1995; David Willig as delegate 
to the Union International D Avocats; 
Tony Santos and Ricardo Cata as del- 
egates to the Inter-American Bar Asso- 
ciation in Quito, Ecuador. I attended the 
Barcelona Bar celebration of its patron 
saint, Saint Ramon de Penyafort in 
Barcelona in January. I also attended 
the Center for International Legal 
Studies program on international en- 
vironmental law in Waidring, Austria. 
Some former council members now 
maintain offices in Eastern Europe: 
Barlow Keener in Budapest, Hungary 
and Maureen O’Brien in Kiev, Ukraine. 

In September, the section cospon- 
sored The Black Sea Economic Confer- 
ence in Tampa with myself as a speaker 
and member Sam Mandelbaum on the 
coordinating committee. Paul 
Henderson, CEO of Sierras Caucasus 
Corporation was our speaker at the fall 
council meeting with enlightening in- 
sights on joint ventures in the former 
Soviet Union. 

Our state legislative program was in 
place under Todd Koucourek. We have 
been at least partially successful in our 
legislative efforts with regard to the 
Federal Immigration Reform Bill—the 
section position in favor of restricting 
illegal immigration while maintaining 
legal immigration has been adopted by 
the U.S. House of Representatives. 
Chair-elect Larry Rifkin, Tom Raleigh, 
and Tammy Fox Isicoff of the Florida 
Chapter of the National Immigration 
Lawyers Association took the lead in 
this effort. 

We have agreed to participate in the 
ABA annual meeting in August. Tom 
Raleigh is the chair of the host commit- 
tee along with council members 
Drucilla Bell, Ricardo Cata, Tony 
Santos, Jana Sigars, Ed Joffe, and 
Larry Gore. Three programs have been 
organized: a general presentation for 
new lawyers and lawyers who do not 
specialize in international law led by Ed 
Joffe; a program on NAFTA and 
Mercosur Trade Agreements organized 
by Tony Santos and Salvador 
Juncadella; and a travel law program 
under the direction of Larry Gore and 
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Bob Jarvis of Nova Southeastern Law 
Center. 

There is also a special host commit- 
tee for the Central and Eastern Euro- 
pean Law Committee awards luncheon 
on August 3, headed by Russell Carlisle. 
This luncheon will award for democratic 
leadership to President Kuchma of the 
Ukraine. Keynote address will be given 
by Madeleine Albright, U.S. Permanent 
Representative to the United Nations. 
Other section members serving on this 
committee include Drucilla Bell, 
Maureen O’Brien, Sam Mandelbaum, 
Peter Quinter, Larry Rifkin, Harold 
Youmans, Tom Raleigh, and George 
Moore. We also look forward to receiv- 
ing many of our colleagues from Europe, 
Canada, Central America, South 
America, and the Pacific Rim at this 
first ABA annual meeting in Florida. 

Larry Gore, chair of the travel law 
committee, has put together a post-con- 
ference cruise on the Big Red Boat for 
ABA members and their families after 
the annual meeting. This cruise will 
also feature networking with general 
counsel and regional counsel for com- 
panies with regional or national head- 
quarters in Florida. 

We thank our section coordinator 
Kim Barlow and our board liaison John 
Cardillo for their efforts on behalf of the 
section this year. 


RussELL E. CARLISLE 
Chair 


Labor and 


Employment Law 

The 1995-96 Bar year has been both 
an exciting and challenging period for 
the Labor and Employment Law Sec- 
tion. The growth of employment dis- 
crimination law has resulted in an in- 
creasing need for continuing legal 
education in both substantive law and 
in jury trial skills. The membership in 
the section has grown dramatically 
from 632 members in 1991 to 1,330 
members in 1996. To service the needs 
of the section and other members of The 
Florida Bar, the Continuing Legal Edu- 
cation Committee, chaired by David 
Linesch, has sponsored or cosponsored 
nine seminars. 

In September, the section sponsored 
an employment litigation seminar in 
Orlando under the leadership of Rich- 
ard McCrea, Jr. The subject was Get- 


j 


ting to Verdict: Trying Employment 
Claims to the Jury and addressed jury 
selection, motions in limine, demonstra- 
tive aids, ethics, damages, and jury in- 
structions. 

In October, the section cosponsored 
the 21st Annual Public Employment 
Labor Relations Forum under the able 
leadership of Stephen A. Meck. The 
two-day seminar included coverage of 
Public Employee Relations Commission 
issues, whistleblower developments, 
leaves of absence under ADA, FMLA 
and workers’ compensation, emerging 
issues under equal employment laws, 
retirement issues, collective v. indi- 
vidual rights, sexual discrimination and 
harassment, education trends, and ethi- 
cal considerations of in-house counsel. 

In January, Cathy Stutin coordinated 
with the Gender Equality Committee 
a seminar on gender equality in the le- 
gal profession. 

In February 1996, the section under 
the leadership of Robert S. Turk, spon- 
sored a seminar in Miami titled Em- 
ployment Law: Standing at the Preci- 
pice of the 20th Century. The program 
covered topics related to federal agency 
regulation of the workplace. Included 
were discussions of the laws enforced 
by the Wage and Hour Division, Occu- 
pational Safety and Health Administra- 
tion, Equal Employment Opportunity 
Commission, Office of Federal Contract 
Compliance, and the National Labor 
Relations Board. 

In March 1996, the section cospon- 
sored a seminar with the General Prac- 
tice Section titled Employment Law for 
the General Practitioner. Ronald M. 
Rosengarten was co-chair. 

In April 1996, Terence Connor and 
Professor Michael Fischl of the Univer- 
sity of Miami, organized a variety of 
advanced labor topics for the section’s 
meeting at Amelia Island Plantation. 
The seminar included a survey of case 
law developments under the American 
With Disabilities Act, Family Medical 
Leave Act, Employee Retirement In- 
come Security Act, National Labor Re- 
lations Act and Equal Employment 
Opportunity laws. In addition, the pro- 
gram included a presentation on How 
to Mediate From a Mediator’s Perspec- 
tive. 

The section will again sponsor a five- 
day employment jury trial skills semi- 
nar. Deborah Crumbley and David 
Linesch have coordinated this program 
with Stetson University College of Law, 


to be offered July 14-19. The purpose 
will be to provide jury trial training to 
employment lawyers. 

In addition to the above programs, 
the section also cosponsored with 
Stetson the 11th Annual National Con- 
ference on Labor and Employment Law 
in January. Many national and inter- 
national speakers were presenters at 
the request of Gary Vause, associate 
dean at Stetson. Our section provided 
John Chamblee, Marcia Cohen, Deb- 
orah Crumbley, and myself as speak- 
ers. 

The section cosponsored with South- 
ern Methodist University School of Law, 
the Fourteenth Annual Multi-State 
Labor and Employment Law Seminar. 
The four-day program was held at Walt 
Disney World Resort. Deborah Crum- 
bley and I made presentations on be- 
half of the section. 

Beyond these seminars, the section 
also continued to support dinners for 
students, faculty, and section members 
at the University of Miami, School of 
Law. Courtney Wilson worked closely 
with Professor Michael Fisch] to make 
these program successful. 

The section continued its cooperative 


liaison programs with the Equal Em- 
ployment Opportunity Commission, 
Florida Commission Human Relations, 
National Labor Relations Board and 
Wage and Hour Division. These pro- 
grams keep the section in direct con- 
tact with the agencies so that members 
will be aware of developments as they 
occur. 

The section has a tradition of pass- 
ing leadership among it constituent in- 
terest groups. Deborah Crumbley of 
Tampa will chair the section next year. 
Her energy and enthusiasm will con- 
tinue to make the section very worth- 
while for the members. 


Cary R. SINGLETARY 
Chair 


Local Government 
Law 


As more and more governmental 
decisionmaking devolves to the local 
level, the range and complexity of legal 
issues affecting local governments grow. 
This is reflected in the growth of the 
Local Government Law Section, which 
is approaching 1,100 members. The 
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section’s primary mission, “to enhance 
and promote the practice of public sec- 
tor law affecting cities, counties and 
other state and local governmental en- 
tities,” has been well-served by the 
section’s activities. 

Last year the Florida Supreme Court 
approved standards developed by the 
Local Government Law Section for cer- 
tification in “City, County and Local 
Government Law.” Gainesville City At- 
torney Marion Radson was instrumen- 
tal in developing the certification stan- 
dards, and marshaling them through 
the approval process. This year, a cer- 
tification committee, chaired by Mike 
Grogan, has put together the first cer- 
tification exam, which was conducted 


To better reflect the 
membership and to 
bring the section’s 
name into line with 
the area of 
certification, the 
section’s name will 
change this year to 
City, County and 
Local Government 
Law Section 


in May. The certification committee was 
made up of a number of recognized lo- 
cal government practitioners, including 
Susan Delegal, Miriam Maer, Bob 
Nabors, Chip Rice, Harry Stewart, 
Marion Radson, Jim Wolf, and Julie 
Yard. The committee spent countless 
hours identifying the areas in the exam, 
and developing and refining exam ques- 
tions. The section’s first certification 
exam review course, organized by 
Pinellas County Attorney Susan 
Churuti, was in May. 

To better reflect the membership and 
to bring the section’s name into line 
with the area of certification, the 
section’s name will change this year to 
City, County and Local Government 
Law Section. The name change has 
been approved by the section executive 
council, and is subject to final approval 
by the section membership and the Su- 
preme Court. 
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This year’s issue of the Local Govern- 
ment Law Symposium, published by the 
Stetson University College of Law in 
collaboration with the Local Govern- 
ment Law Section, marks the 12th an- 
niversary of this nationally recognized 
publication. The topics range from ex- 
ecutive decisionmaking by local legis- 
latures in Florida to the defensibility 
of land dedications and development 
fees as conditions to land development 
permits to a practical perspective on 
annexation to evidence of environmen- 
tal contamination in eminent domain 
proceedings. Stetson Law School Pro- 
fessor James Brown has provided an 
invaluable service to local government 
practitioners throughout the country 
through his work with the symposium. 
Broward County Attorney John Cope- 
lan and Assistant Pinellas County At- 
torney Julie Yard have coordinated the 
section’s efforts with the symposium. 
The Local Government Law Section 
has also presented several outstanding 
CLE programs. A simulcast on Balanc- 
ing Private Property Rights With Lo- 
cal Government Regulation was broad- 
cast to 10 locations throughout Florida 
in October. Port Orange City Attorney 
Maureen Sikora coordinated this high 


_ quality program. Another simulcast on 


Florida’s open government laws is 
scheduled to be held in September 1996. 

Also in October, the 21st Annual Pub- 
lic Employment Law Seminar, spon- 
sored jointly by the Local Government 
Law Section and the Labor and Employ- 
ment Law Section, was held in Tampa. 
The Local Government Law Section 
also held a joint seminar with the En- 
vironmental and Land Use Section in 
November. A seminar on local govern- 
ment finance was held in July, and the 
Local Government Law Section’s an- 
nual seminar was held in Orlando in 
May. The section owes a debt of grati- 
tude to Sandy MacLennan, Mike 
Grogan, Mark Barnebey, and Joni 
Armstrong Coffey for their hard work 
on CLE programs this year. 

Finally, the Local Government Law 
Section’s law student achievement 
award program was revitalized this 
year by Manatee County Attorney Chip 
Rice. The law student award program 
recognizes outstanding students in lo- 
cal government law at law schools 
throughout Florida. This year awards 
(and accompanying checks) were pre- 
sented to students at four Florida law 
schools. 


Through all its many and varied ac- 
tivities, the Local Government Law 
Section strives to provide a high level 
of service to its members. The section 
is extremely fortunate to have Fay 
Yenyo as its administrator. Over the 
years, Ms. Yenyo’s assistance and dedi- 
cation has kept the section’s numerous 
functions on track, on time, and on bud- 
get. With Assistant Dade County Attor- 
ney Joni Armstrong Coffey taking over 
as section chair next year, the Local 
Government Law Section will continue 
to enhance the practice of local govern- 
ment lawyers throughout the state. 


JAMES W. LINN 
Chair 


Public Interest Law 
The Public Interest Law Section has 
finished another busy year advocating 
for the “legal needs of persons who are 
generally disenfranchised, under-repre- 
sented, or lack meaningful access to tra- 
ditional public forums.” The section pre- 
sented an informative and well- 
attended seminar at the Bar annual 
meeting of Florida’s antidisparage- 
ment ethics rule and the expanded ju- 
dicial conduct rule prohibiting bias. An 


‘impressive panel of jurists and practi- 


tioners conducted a role-play of a hear- 
ing followed by a lively discussion of the 
appropriate application of the rules. 
The section’s luncheon featured Jack 
Levine, executive director of the Florida 
Center for Children and Youth, who of- 
fered informed insights into the dilem- 
mas facing Florida’s children as services 
to programs for them are being cut or 
eliminated. The success of both func- 
tions has resulted in the section con- 
tinuing a luncheon and a seminar at 
future annual meetings. 

A number of members have been in- 
volved in the effort to save the national 
Legal Services Corporation. Not only 
did the program face serious efforts by 
Congress to cut funding, some of the 
proposed restrictions included efforts to 
require indigent cliénts to waive their 
right to confidentiality or to bring 
claims arguing that their constitutional 
rights were being violated. As absurd 
as some of these restrictions may sound, 
some actually made it relatively far 
along the legislative process. The mem- 
bers of the Delivery of Legal Services 
Committee were very active in provid- 


| 


ing accurate information. 

Chair-elect Noel Lawrence has once 
again demonstrated his endless enthu- 
siasm and energy for his job as mem- 
bership chair. For the second year in a 
row, Noel has increased the member- 
ship to a size not previously reached. 
The final numbers are not yet in, but 
we have already exceeded our previous 
records. In addition, Noel has also fin- 
ished the onerous task of compiling the 
data and completing the section’s first 
membership directory. The directory is 
an excellent resource for those attor- 
neys seeking to make referrals or ask 
for assistance with any public interest 
litigation on any topic anywhere in the 
state. 

In addition to the resource list in the 
directory, the section has also started 
the practice of including descriptions of 
significant cases handled by section 
members in the newsletter. In addition, 
the section has started an appellate is- 
sues committee to consider appellate 
cases in which the section may have an 
interest. The section filed an amicus 
brief in the First District Court of Ap- 
peal in support of an indigent mother, 
who was alleged by the Department of 
Health and Rehabilitative Services to 
be mentally ill, denied court-appointed 
counsel in a dependency proceeding in 
which she was deprived of the custody 
of her children. The section is also in- 
vestigating another case concerning an 
alleged violation of the Americans With 
Disabilities Act. 

The section once again had an excel- 
lent group of continuing legal education 
seminars coordinated by former Chair 
Sarah Bohr. In addition to the already- 
mentioned antidisparagement seminar, 
the section presented a comprehensive 
AIDS seminar in Tampa and Ft. Lau- 
derdale that received excellent evalua- 
tions and attracted numerous requests 
for tapes of the presentation. The sec- 
tion also presented another of its popu- 
lar sessions on Social Security disabil- 
ity law, this one an intermediate-level 
session for experienced practitioners. 
The section will also be presenting semi- 
nars on attorneys’ fees and juvenile jus- 
tice issues before the end of the year. 
Robin Hassler, former executive coun- 
cil member and current executive direc- 
tor of the Governor’s Task Force on 
Domestic Violence, will speak on efforts 
to curb domestic violence in Florida at 
the section’s annual meeting in June. 

In addition to topics already men- 


tioned, the section has monitored leg- 
islation and proposed positions of its 
own on a broad range of issues affect- 
ing children, the environment, AIDS, 
and domestic violence. The section has 
also supported proposals submitted by 
the Consumer Law Committee and Ad- 
ministrative Law Section. 

In addition to thanking Sarah and 
Noel for their excellent work, I would 
like to express my appreciation to Fran 
Tetunic and Anne Swerlick for serving 
as section treasurer and secretary. I also 
appreciate the work of John Schaefer 
for editing the newsletter and the com- 
mittee chairs for all of their work. Fi- 
nally, I want to extend the appreciation 
of the entire section to Dorraine “Doc” 
Melton, the section’s Bar administrator, 
who once again made the chair’s job so 
much easier by keeping me informed of 
all activities and gently reminding me 
of all the deadlines I would otherwise 
tend to forget. 


WILLIAM E. ApAMs 
Chair 


Tax 

The Tax Section has had an eventful 
year. While the section has worked on 
numerous projects, one of its major 
projects has been the Cyber tax project, 
intended to get the section connected 
via an online service so that members 
can communicate by extended e-mail, 
hold online substantive discussion 
groups, and handle section administra- 
tion. J. Bob Humphries and Chair-elect 
Joel Bronstein have been instrumental 
in designing and working out the plan 
for implementing this program, which 
is crucial to the future of the section. 

Section meetings have continued to 
emphasize substance over administra- 
tion, offering substantive workshops 
which qualify for CLE credit at all meet- 
ings, along with full seminars on the 
day preceding each meeting. In the tra- 
dition of recent years, we are blessed 
with articles for the section’s monthly 
Tax Law Notes in The Florida BarJour- 
nal and have articles planned well into 
the next Bar year, ably edited by 
Michael Miller and Joseph McFarland. 
Our Tax Section Bulletin has undergone 
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a transformation under the energetic 
guidance of William Townsend, gener- 
ating three issues which included cur- 
rent developments of interest, hot top- 
ics for practitioners, and multiple 
substantive articles of interest to tax 
lawyers. Under the guidance of Charles 
Baer and Timothy Leadbeater, the Tax 
Section directory has been expanded to 
include fax numbers and Internet e- 
mail addresses for executive council 
members, and also lists all committees 
and their members. 

William Townsend also gets special 
thanks for coordinating the second an- 
nual State Tax Conference, sponsored 
jointly with the FICPA and Florida De- 
partment of Revenue. Edward Sawyer, 


The Tax Section 
participated with the 
IRS in two projects: 
a new compliance 


study group in the 
IRS Ft. Lauderdale 


office and meetings 
on the new 
Collection Allowable 


Expense Guidelines 


director of the education division, has 
continued the Tax Section’s tradition of 
strong continuing legal education pro- 
grams, with the able assistance of Louis 
Conti. 

The Tax Section has also participated 
with the Internal Revenue Service in 
two special projects. The first is a newly 
formed compliance study group in the 
IRS Ft. Lauderdale district. Immediate 
past Chair Bob Panoff is co-chair, and 
Richard Paladino is a Tax Section rep- 
resentative, along with representatives 
of FICPA, enrolled agents, and each di- 
vision of the IRS. Bob Panoff and Rich- 
ard Paladino also represented the sec- 
tion in meetings with the IRS regarding 
the IRS’ new Collection Allowable Ex- 
pense Guidelines. 

In the legislative arena, Jonathan 
Warner formed a working group on the 
telecommunications tax, to have input 
on legislation in that area, and the sec- 


tion has supported legislation to ease 
the burden of proof on taxpayers in ad 
valorem tax valuation disputes. Rich- 
ard Josepher is leading an effort to 
bring the taxation of limited liability 
companies in Florida in line with fed- 
eral taxation of those entities, to in- 
crease the choice of entities available 
to Florida businesses. 

Marvin Gutter, Lauren Detzel, and 
Donald Tescher have been Tax Section 
representatives to the Professionalism 
Committee of the Real Property, Pro- 
bate and Trust Law Section. That com- 
mittee is working to obtain guidance on 
several ethics issues pertinent to estate 
planning and transactional lawyers. 

The Tax Section has also continued 
its efforts to work with other sections 
in a coordinated manner and is now 
working with the Real Property, Pro- 
bate and Trust Law- Section and the 
Business Law Section on a variety of 
joint projects. 

Under the leadership of Karen 
Keaton, the section’s National Tax Moot 
Court Competition continues to draw 
law schools from all over the nation to 
St. Petersburg for the only program of 
its kind. 

The section’s meetings have drawn 
increasing attendance this year with 
the capable planning and work of Mike 
Jorgensen, Jonathan Hay (organiza- 
tional meeting), Martha Hartley (Octo- 
ber meeting), and Richard and Char- 
lotte Jans (annual meeting). Thanks 
also go to section officers, division di- 
rectors, and assistant directors, Susan 
Carlson, David Bowers, Edward Saw- 
yer, Louis Conti, Mark Holcomb, 
Mitchell Horowitz, David Burke, Rob- 
ert Goldman, Richard Comiter, and Wil- 
liam Battaglia. Many thanks to Chair- 
elect Joel Bronstein who has worked to 
provide continuity and momentum for 
the section’s projects, along with Chair- 
elect designate Lauren Detzel and im- 
mediate past Chair Bob Panoff. 

Thanks would not be complete if I did 
not mention Carol Vaught for all of her 
assistance. And thanks to all, named 
and unnamed, who have helped with 
the projects of the section this year. 


Linpa C. Hanna 
Chair 


Trial Lawyers 
This has been a busy and eventful 
year for the Trial Lawyers Section. Al- 


48 THE FLORIDA BAR JOURNAL/JUNE 1996 


though we have been involved in many 
projects, our most significant ones fo- 
cused upon professionalism and educa- 
tion. 

We published this year the Guide- 
lines for Professional Conduct, which 
were disseminated to our membership 
and the judiciary. These guidelines are 
currently being utilized by the judiciary 
to regulate professional conduct. 

We also published the Handbook on 
Discovery Practice, which was likewise 
disseminated to our membership and 
the judiciary. It has been reported that 
this handbook is routinely utilized by 
the judiciary to resolve discovery dis- 
putes. 

The mock trial competition was suc- 
cessful this year. Stetson University 
was again the victor. This competition 
continues to be a model project. 

Computer technology is rapidly be- 
coming an elementary part of trial prac- 
tice. In order to educate our member- 
ship about computer technology, we 
visited the world’s most technologically 
advanced courtroom at the College of 
William and Mary. Through a jointly 
sponsored seminar in the coming year, 
we plan to educate our membership 
about current and future technology in 
the trial practice. 

It is critically important that trial 
lawyers remain unified on issues that 
adversely impact the civil justice sys- 
tem. To foster and encourage such unity, 
the section sponsored a joint meeting 
this year between our executive coun- 
cil and the Academy of Florida Trial 
Lawyers, the Florida Defense Lawyers 
Association, and the American Board of 
Trial Advocates. We hope a tradition 
has been established for future meet- 
ings of this type between these signifi- 
cant trial lawyer organizations. 

We were quite busy during this year’s 
legislative session, particularly relative 
to the issues in the Art. V Task Force 
report. With increasing public senti- 
ment against lawyers, we anticipate our 
section in the future will become in- 
creasingly more involved in legislative 
issues. 

Bill Wilson will assume the role of 
chair of this section next year. His ex- 
perience and leadership skills will 
enhance our section’s ability to deliver 
our membership the services it expects 
and deserves in the coming year. 


L. Garcia 
Chair 


Workers’ 
Compensation 


Workers’ compensation reform is 
sweeping the nation. Florida has expe- 
rienced two sweeping reform acts which 
took effect in 1990, and then again in 
1994. Florida is not alone; reform leg- 
islation in Texas and California has vir- 
tually abolished the practice of work- 
ers’ compensation law in those states. 
ATLA reports that its roster of work- 
ers’ compensation attorneys has 
dropped from 10,000 to 6,500. I am 
happy to report that the Workers’ Com- 
pensation Section of The Florida Bar 
has not experienced a similar trend. I 
attribute this to the diligent work of the 
section and its executive council. Our 
membership has stabilized at approxi- 
mately 1,400 members, which is exactly 


where it has been for the last three | 


years. 

Continuing education has always 
been of paramount importance. In ad- 
dition to the standard CLE courses on 
topical subjects, the section offers an 
excellent Certification Review Seminar 
which is a two-day program and at- 
tracts not only candidates for certifica- 
tion, but also practicing attorneys, para- 
legals, and adjusters. Our Twelfth 
Annual Winter Ski Seminar was held 
at Snowmass and was well attended. 
For attorneys who are new to the work- 
ers’ compensation arena, we offer a two- 
day Trial Advocacy Program where sea- 
soned practitioners and six judges lead 
the participants through pretrial and 
trial procedures culminating in a mock 
trial before a real judge of compensa- 
tion claims. This is the seventh year 
that program has been offered. For law 
students, we continue to offer a writ- 
ing contest with a generous monetary 
incentive for participation. 

We expected very little legislative ac- 
tivity this year. On a positive note, the 
executive council passed a resolution 
encouraging the House Appropriations 
Committee to allocate money to provide 
security for the judges of compensation 
claims. Other projects relate to media- 
tion on the appellate level and our Rules 
Committee has completed a thorough 
revision of the trial, appellate, and me- 
diation rules, which are currently pend- 
ing before the Supreme Court and 
should shortly be approved. 

Kim Barlow is our Bar liaison and she 
has completed her first year of duty 
with the Workers’ Compensation Sec- 


tion. I want to thank Kim for her in- 
valuable help throughout the year. I 
also want to thank Wendell Kiser, last 
year’s chair, for his support and guid- 
ance. I wish Jim Smith, of Tampa, in- 
coming chair, good luck in the upcom- 
ing year. Jim has previously been editor 
of our News & 440 Report, our section’s 
newsletter, and is well acquainted with 
the challenges which confront the sec- 
tion. 

I have enjoyed being chair of the 
Workers’ Compensation Section; this 
has provided me with a unique oppor- 
tunity to work with members of both 
the claimants’ and defense bar. Al- 
though space constraints prohibit me 
from thanking “each of the executive 
council members individually, I would 
not consider my year to be successful 
were it not for their hard work. 


Vincent A. LLoyp 


Chair 
Out-of-State 


Practitioners Division 

In 1984, The Florida Bar gave per- 
mission for the formation of a standing 
committee to represent specifically the 
interests of the growing group of mem- 
bers of The Florida Bar who practiced 
outside of the State of Florida. Back 
then there were about 15 to 20 people 
involved. From that inauspicious begin- 
ning, we have grown so much that three 
years ago, in 1993, we received permis- 
sion to become a dues-paying division 
of the Bar. When we took that step, we 
hoped to have 500 or more members. 
Over the last three years, we have more 
than met that goal with approximately 
1,600 members. More importantly, 
through that growth and support, we 
have been able to represent not only the 
interests of our division, but also to as- 
sist the Bar in better serving its entire 
membership. 

The past year has been one of major 
strides. We are no longer looked on, as 
I believe we once were, as a silent 
nonparticipatory part of the Bar. The 
out-of-staters are now considered an 
integral and helpful part, sought out for 
both leadership and assistance. Al- 
though we have attained so much in so 
few years, our efforts need to be in- 
creased to enhance both the division 
and The Florida Bar. Much of our ef- 
forts during the past year have been 
oriented toward an important goal, a 
fourth Board of Governors seat. As of 
this writing, that goal has yet to be re- 


alized, although it should be at the up- 
coming board meeting in Key West. 
That major step is due not only to the 
efforts of a strong core group of division 
members, but also mainly due to the 
leadership of President John DeVault, 
without whom we would never have 
been able to get to first base on the is- 
sue. John has never lost sight that he 
represents the entire Florida Bar, not 
just those who reside in the state. 
Some of our other major activities 
have included a record crowd at our 
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annual seminar in New York. The semi- 
nar was followed by a grand reception 
at Gracie Mansion, the home of New 
York City Mayor Rudolph Guiliano, 
where we hosted the Board of Gover- 
nors. We also for the first time cospon- 
sored a seminar with another Bar sec- 
tion on 11th Circuit appellate practice 
and laid the ground work for a joint 
seminar with the Hillsborough County 
Bar. Our newsletter, due to the hard 
work and vision of our Board of Gover- 
nors’ liaison, Robert Weinroth, became 
not only a vehicle for the easy commu- 
nication of division activities, but also 
a newsletter that stacks up with the 
very best of any Bar section. Our divi- 
sion membership directory also under- 


One of the most 
rewarding areas 
in the past year 
has been the 
increased number of 
members who have 
been willing to assist 
with the division 
workload 


went major revisions, in no small part 
due to the assistance of long-time mem- 
ber Ann McGihon and Past-president 
Gary Leppla. 

One of the most rewarding areas for 
me in the past year has been the in- 
creased number of members who have 
been willing to assist with the division 
workload. Due to their valuable assis- 
tance, Darren Davy has been able to 
assemble these forces into a viable 
group of regional coordinators to assist 
with division matters and to serve as 
an important asset to the entire Bar. 

The division also has proved to be an 
important breeding ground for a super- 
lative group of Board of Governors rep- 
resentatives. Besides Rob Weinroth, the 
division’s ability to integrate itself with 
the entire Florida Bar was greatly en- 
hanced this year through the efforts of 
its other Board of Governors represen- 
tatives, Marguerite Boyd and Michael 
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Stafford. All three have toiled endless 
hours on behalf of all members of The 
Florida Bar and, in doing so, have been 
a tremendously positive reflection on 
our division. 

I am pleased to be handing the helm 
of our division to Richard Tanner. I be- 
lieve you will find him to be hard work- 
ing and a fount of new ideas. One of his 
ideas, making available a one-hour eth- 
ics tape for our membership to assist 
them in meeting CLE requirements, 
has already been implemented. That 
program will ease the burden of all 
members in meeting their CLE require- 
ments, as well as being a definitive ben- 
efit of membership. 

In closing, I would be remiss in not 
bringing to your attention the extraor- 
dinary efforts of our division coordina- 
tor, Pat Stephens. It would be hard for 
any of you who have not served as presi- 
dent to understand the invaluable aid 
and counsel she has been for me. With- 
out Pat, our division would not be mak- 
ing the giant strides it has made this 
past year. 

As my term comes to a close, I must 
admit feeling somewhat melancholy. 
Mostly, though, I am very proud to have 
represented this division as its presi- 
dent. 


F. McKENNA 
President 


Young Lawyers 
Division 

As the 1995-96 Bar year nears its 
end, the Young Lawyers Division is 
proud to have completed another year 
in which it both accomplished the goals 
set at the beginning of the year and met 
the new challenges that arose during 
the year. Representing over 20,000 
members of The Florida Bar, the YLD 
continues to fulfill its purpose of pro- 
viding service to the Bar and to the 
public. 

The division continues to focus on its 
core purpose of providing the basic le- 
gal training necessary to teach young 
lawyers the ropes of practicing law. 
Numerous changes have been imple- 
mented in the Bridge-the-Gap seminar 
to enhance its objective of providing 
basic how-to skills to new practitioners. 
Mock trial demonstrations, workshops 
on professionalism, and electives have 
been added to the curriculum to in- 
crease the “hands-on” type training pro- 


vided. In the spring and fall, the semi- 
nar is presented in three days at seven 
locations around the state. Each at- 
tendee is provided extensive written 
materials designed to provide the new 
practitioner with a resource manual for 
many basic issues that an attorney will 
face in a general practice. 

The division also put on seven other 
seminars over the course of the year— 
Basic Personal Injury, Basic Family 
Law, Basic Evidence, Basic Federal 
Practice, Basic Real Estate, Basic Com- 
mercial Litigation, and Basic Labor and 
Employment Law. Thanks are due to 
both the young lawyer representatives 
who are responsible for organizing 
these seminars and to the many pro- 
fessionals who gave so willingly of their 
time to teach at these courses. Without 
the continued voluntary efforts of so 
many, the YLD could not possibly func- 
tion. 

Last year the YLD and the Young 
Physicians Section of the FMA com- 
pleted a handbook on AIDS that was 
designed to provide answers to the 
many legal and medical questions that 
law people have concerning this 
dreaded disease. The initial printing of 
30,000 copies was distributed so quickly 
that the division paid for a second print- 
ing which has enabled the YLD and the 
YPS to provide copies, free of charge, 
to whomever desires them. On the heels 
of this success, the two organizations 
met last January and are currently col- 
laborating on a publication designed to 
inform the public of the legal and medi- 
cal ramifications of managed care. 

Another project which has continued 
to maintain a high level of success is 
the creation of children witness rooms 
at courthouses. Professionally designed 
to provide a psychologically friendly at- 
mosphere for child witnesses (victims 
and other innocent witnesses), over 20 
rooms currently exist. One tribute to 
the success of the project is its adop- 
tion by the ABA/YLD as one of its ma- 
jor projects last year. 

The YLD helped institute a new pro- 
gram known as “Step-up” where partici- 
pating law firms are assigned a high 
school student as a summer intern. The 
students come from backgrounds which 
would not otherwise have enabled them 
to get their foot in the door at such law 
firms. The result was completely satis- 
factory for both the students and the 
firms. 

Committed to pro bono and access to 
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justice, the YLD continued its legal clin- 
ics around the state and its assistance 
to the many local pro bono projects of 
local bar associations. The division also 
began a new project designed to edu- 
cate law students about the necessity 
of this commitment to the poor and 
about the division. Receptions were held 
at the seven accredited law schools to 
attempt to get law students to begin to 
understand the challenges the legal 
system faces and how the Bar can as- 
sist them. 

The YLD continues to sponsor the 
SCOPE program which is designed to 
help young lawyers who have no where 
else to turn to get answers to legal is- 
sues. The Bar maintains a catalog of 
volunteer lawyers who have indicated 
a willingness to help answer questions 
lawyers may have in any given area of 
practice and provides the name and 
phone number to an inquiring lawyer. 

The YLD also helped the Bar meet 
the numerous challenges that arose 
during the year. When the forces that 


want to eradicate our integrated Bar 
brought the issue in the legislature, the 
YLD rose to the challenge to help to 
defeat this move. YLD members wrote 
and called their respective senators and 
representatives to make sure that the 
issues were properly considered result- 
ing in the obvious denial of this attempt 
to take over the Bar. 

Similarly, after the U.S. Supreme 
Court upheld Florida’s reasonable re- 
strictions on advertising, the YLD again 
assisted the Bar by surveying every 
telephone book in every urban area in 
the state (and many of the smaller ru- 
ral areas also). This comprehensive sur- 
vey of lawyer advertising has provided 
the information necessary for the Bar 
to make reasoned decisions concerning 
the need for and appropriateness of re- 
strictions on advertising. 

These are just some of the many 
projects which the YLD helped put on, 
in its continuing effort to provide ser- 
vice to young lawyers and to the pub- 
lic. The members look forward to help- 


ing the Bar in its efforts to institute 
more professionalism, to face up to the 
attacks, and to continue the efforts 
which have made The Florida Bar the 
pre-eminent integrated Bar in the coun- 
try. 

Serving as the president of the Young 
Lawyers Division has enabled me to see 
how diverse the practice of law is across 
our great state. I have had the privi- 
lege of serving with so many fine attor- 
neys as well as one of the finest divi- 
sion coordinators, Terrie McCullough, 
all of whom have made my job so easy 
and so pleasurable. As I step down, I 
am proud to report that the division is 
in great shape. The YLD will be in good 
hands next year with Matthew J. 
Comisky and with his president-elect, 
Adam G. Adams III ready to help. To 
everyone who helped this year, thank 
you. 


Scott JAy FEDER 
President 
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ANNUAL REPORT 
COMMITTEES OF THE FLORIDA BaR 


Bar SERVICES COMMITTEES 


Annual Meeting 

As one of its goals, the Annual Meet- 
ing Committee decided to reevaluate 
the format for the 1996 convention in 
hopes of increasing attendance and be- 
ing more responsive to the desires of our 
members who attend the annual meet- 
ings. We reviewed the format of past 
conventions, and the results of a Bar 
membership survey. 

Following the committee’s review, the 
main entertainment event was changed 


from Saturday evening to Friday 
evening, and the committee sought cor- 
porate sponsors for the event, thereby 
allowing us to secure a bigger name 
entertainer and reduce the ticket prices. 
We were successful in this regard. The 
Beach Boys’ Mike Love and his Endless 
Summer Beach Band will perform your 
favorite songs from the 1960’s during a 
casual and fun-filled Friday evening. 
We thank our sponsors which include 
Martindale-Hubbell, Barnett Bank, 
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Jurisco, New York Surety Company, 
Arthur Anderson, and the Young Law- 
yers Division of The Florida Bar. 

During the Judicial Luncheon on 
Thursday, Mark Russell will humor us 
with his comments on the upcoming 
elections and politicians in the news. 
Don’t miss what promises to be a hi- 
larious show. 

The committee also tried to increase 
the number and quality of seminars. 
The theme of the convention is “lawyers 


- 
44,5 


surfing the net.” Consistent with the 
theme, several seminars are being of- 
fered to attorneys that deal with com- 
puters both on introductory and more 
advanced levels. Practical seminars will 
be offered as well. We are fortunate to 
have the Florida Supreme Court return 
to answer questions in an open forum, 
and we will have a Federal Practice 
Seminar led by federal judges and at- 
torney facilitators. 

To conclude the convention, join us 
poolside on Saturday evening. Don 
Watson from Beaver Creek, Colorado, 
will perform on his guitar and allow the 
“grown-ups’ to relax while the kids en- 
joy a visit from Disney characters and 
are watched over by babysitters! Order 
from a limited menu or simply enjoy 
cocktails while listening to music and 
visiting with friends. 


KELLY OVERSTREET JOHNSON 
Chair 


Committee on 
Technology 


The Committee on Technology is re- 
sponsible for the coordination and moni- 
toring of all technology that may affect 
the Bar, its members, and the court sys- 
tem. It acts as liaison between the Bar 
and the court system in implementa- 
tion of new technology, and keeps Bar 
officers and the Board of Governors in- 
formed about new technology. 

The committee has been involved in 
various projects in the past year. 

1) The committee will sponsor, jointly 
with the Practice Management and De- 
velopment Section and the Young Law- 
yers Division, a “surfing the net” semi- 
nar at the 1996 annual meeting. This 
ambitious seminar will provide an in- 
structional session, with 12 hands-on 
terminals, at which lawyers will be 
given an hour of instruction in access- 
ing the Internet. 

2) The committee has participated in 
the development of a new electronic fil- 
ing rule, with the Rules of Judicial Ad- 
ministration Committee. 

3) The committee has been involved 
in the new Florida Bar homepage, 
scheduled to be on the Internet in the 
summer. 

4) The committee appointed two 
members to the ad hoc Committee on 
Advertising, which is looking at rules 


revision for advertising on the Internet. 

5) The committee is looking at the 
future development of public domain ci- 
tation systems, and is following this 
development in other states. 

6) The committee reviewed new soft- 
ware and hardware from various ven- 
dors in order to keep current and to 
advise the Board of Governors. 

7) The committee has followed the 
action plan recommendations from the 
Strategic and Long Range Planning 
Committee. 

The committee is resolved to continue 
its educational function, and will con- 
duct more instructional seminars to 
educate members about the benefits of 
technology. Further, the committee is 
committed to expanding its relationship 
with LOMAS. 


RICHARD MARTIN GEORGES 
Chair 


Federal Court 


Practice 


Each meeting this year began with 
an address from a guest speaker on 
some area of interest to federal prac- 
tice. U.S. Magistrate Judge Elizabeth 
Jenkins of the U.S. District Court for 
the Middle District of Florida, Tampa 
Division, addressed the September 
meeting, describing the duties of mag- 
istrate judges and how they can be uti- 
lized by federal court practitioners to 
facilitate cases. At the January 1996 
meeting, Stephen O. Kinnard, director 
and senior attorney for the 11th Circuit 
Appellate Conference Office of Media- 
tion, spoke on the very successful me- 
diation project implemented in the 11th 
Circuit Court of Appeals. Both presen- 
tations were followed by a question- 
and-answer period. 

Charles Pittman successfully led an 
investigation to facilitate the opportu- 
nities for taking the test for admission 
to the Northern and Southern federal 
district courts. A resolution was adopted 
by the committee requesting that the 
test be offered in Ft. Pierce and 
Gainesville as well as other points 
within the Northern and Southern dis- 
tricts. Additionally, the resolution re- 
quests that the test be offered at the 
midyear and annual meetings of The 
Florida Bar. The resolution is being for- 
warded to the federal courts for consid- 
eration. 


Steven Senn has reported on prob- 
lems incident to appointment of coun- 
sel for pro se litigants in the federal 
courts, particularly in view of the cut- 
backs in federal funding. His subcom- 
mittee will continue its work for report 
at the next meeting. 

Bruce Minnick and his subcommittee 
are working on the preparation of a 
Florida Federal Court Practice Manual 
to encompass practice in all three of the 
federal district courts. 


A subcommittee of 
the Federal Court 
Practice Committee 
ls preparing a 
practice manual to 
encompass practice 
in all three of the 
federal district 
courts 


Finally, and perhaps the most in- 
volved of the projects undertaken this 
year, is the preparation of a federal 
court practice seminar at the annual 
meeting. Wayne Thomas headed this 
subcommittee which will present for 
CLE credit, in conjunction with the 
Trial Practice Committee, a series of 
small group roundtable discussions of 
10 to 12 practitioners with a federal 
judge presiding and discussing civil and 
criminal law topics. Participants will 
rotate to other small group discussions 
led by different judges. The seminar will 
be held June 20, and will end with a 
panel discussion, with audience partici- 
pation, on the practice of law and the 
federal courts in the 21st century. Dis- 
cussion leaders will include district 
court judges from all three federal trial 
courts in Florida as well as magistrate, 
bankruptcy, and 11th Circuit Court of 
Appeals judges. 


JUDGE Patricia C. FAWSETT 
Chair 
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Journal and News 
Editorial Board 

This has been an exciting year for the 
Bar Journal and News, with much of 
the groundwork being laid for advances 
on two technological fronts. 

The Budget Committee and Board of 
Governors have given the staff approval 
to purchase a network of personal com- 
puters and graphic design software. 
When fully operational, this equipment 
will reduce the publications’ production 
time and expense, and will allow us to 
try some new approaches to graphic de- 
sign. 

By the time this issue hits the mails, 
we also should be publishing in cy- 
berspace. The Board of Governors gave 
the go-ahead in March for FLABAR 
Online, The Florida Bar’s home on the 
Internet. Lead articles from the Jour- 
nal and some top stories from the News 
will be posted at http://www.FLABAR.- 
org. We also plan to post a searchable 
index for the Journal to aid members 
in their research. 

Meanwhile, the Editorial Board’s 
other regular projects continue. Under 
the leadership of CLE Committee Chair 
Richard Fee, we will offer our fifth an- 
nual writing seminar, The Writing on 


the Wall: Advocating Changes in the 
Law. The program will feature Justice 
Charles T. Wells, Judge James C. 
Hauser, former judge and current 
Board of Governors member J. Allison 
DeFoor II, and former Editorial Board 
Chair Ralph DeMeo. I encourage your 
participation in the program, which 
begins at 2:30 on June 20 in conjunc- 
tion with the annual meeting. The com- 
mittee that put the program together 
included Judge Hauser, Karen Linz, 
Gary Gaffney, Joyce Golden, Jim Walsh, 
Ralph DeMeo, and Fran Toomey. 

Our annual Barbara Sanders Memo- 
rial Article Writing Contest requires a 
great deal of work from board members 
volunteering to “grade” all lead articles 
published in the Journal. Our initial 
screening committee was chaired by 
Karen Linz, and included Ella Jane P. 
Davis, Murray Silverstein, Jesse Skip- 
per, Robert Sturgess, John Van 
Laningham, and Linda Winchenbach; 
final judging was completed by a panel 
chaired by Nancy Sue Freeman and 
included John Brady, Stephen Cohen, 
Allison DeFoor, Richard Fee, Gary 
Gaffney, Steven Goodman, Richard 
Harrison, Joe Kinman, Jeffrey 
Kottkamp, and Fran Toomey. 


Editorial Board. 


Barbara Sanders Memorial 
Awards for Legal Writing 


The Florida Bar Journal gives cash awards annually from an 
endowment set up in memory of Barbara Sanders by attorney 
Barrett Sanders, former chair of The Florida Bar Journaland News 


A first place award is presented each June, and second and 
third place awards are given at the discretion of the judges. Judges 
select winners from those articles published in the Journal be- 
tween May and April of each 12-month period. 


The Florida Bar Journal Editorial Board screens the articles 
and selects finalists for submission to a panel of judges. Winners 
will be announced in The Florida Bar News in June. 


Judges select winners according to writing quality, substan- 
tive quality, style, and degree of difficulty. 
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I would like to extend my thanks to 
those volunteering to serve on Editorial 
Board committees, and to all members 
of the board, who labor all year to se- 
lect, check, and improve the articles 
you read in the Journal. We could not 
publish without their assistance. 


JupGE THomas G. FREEMAN 


Chair 
Judicial 
Administration, 
Selection, and Tenure 


The committee has been very active 
this year in developing and discussing 
many projects. Among them are: 

Voluntary Elections Compliance 
Board—This concept would provide a 
means for a resolution of reported im- 
proprieties of judicial election campaign 
conduct, violations of the judicial can- 
ons, etc., and propose a remedy. It was 
started in Dade County under the title 
of the Fair Campaign Practices Com- 
mission and is composed of both law- 
yers and citizens. When a complaint is 
made, the commission has 24 hours to 
look into the matter and advise the can- 
didate, who would then have 24 hours 
to respond to the board. It was intended 
that material be developed and avail- 
able for distribution to local bars who 
are interested in starting an oversight 
board. 

Article V Task Force—This commit- 
tee followed the work of the task force 
very closely. Anumber of issues affected 
the work of this committee, i.e., JNC, 
JQC, single-tier court, and merit reten- 
tion for trial judges. We provided the 
Board of Governors with our input con- 
cerning the recommendations listed in 
the final report. 

Proposed Legislation—As a result of 
theArt. V Task Force Final Report, vari- 
ous bills have been filed in the legisla- 
ture to implement many of the recom- 
mendations. It will take a combination 
of amendments to Art. V and the stat- 
utes to effect the changes. This commit- 
tee supports many of the recommenda- 
tions. 

Judicial Compensation Report 1995- 
96—This committee prepares a yearly 
report dealing with recommendations 
to increase judicial salaries. The report 
goes before the Board of Governors for 
adoption as an official legislative posi- 
tion of the Bar. 

This report has been successfully 


used by a number of agencies over the 
last few years to obtain legislative ap- 
proval for judicial salary increases. 
The committee wishes to extend its 
appreciation to President John DeVault 
who has demonstrated his untiring sup- 
port to the improvement of our profes- 
sion, the judiciary, and the administra- 
tion of justice. 


JUDGE MonTEREY CAMPBELL 
Chair 


Judicial Evaluation 

The Judicial Evaluation Committee, 
working in conjunction with liaison 
members of the district courts of appeal, 
has recommended to the Board of Gov- 
ernors to adopt the Florida Model Ap- 
pellate Judicial Evaluation procedure 
which is intended to provide a system- 
atic method of feedback for appellate 
judges from the attorneys who appear 
before them. 

The Judicial Evaluation Committee 
has recommended revisions to the ju- 
dicial evaluation procedure at the cir- 
cuit court level to streamline the pro- 
cedure and render the evaluation 

_ procedure fully operational in all cir- 
cuits by the end of 1997. 

The Judicial Evaluation Committee 
met to consider the Bench/Bar Commis- 
sion recommendations pertaining to the 
judicial evaluation—Recommendations 
1 and 7. The Judicial Evaluation Com- 
mittee recommended to the Board of 
Governors that it defer consideration of 
Recommendation 1 pending further 
study, and oppose Recommendation 7 
on the basis that the voluntary program 
of judicial evaluation is the most fea- 
sible method for ongoing feedback to the 
judiciary while avoiding the constitu- 
tional, administrative, and financial pit- 
falls which could ensue from Recom- 
mendation 1. 


CurIsTIAN D. SEARCY 
Chair 


Judicial Nominating 
Procedures 

The Judicial Nominating Procedures 
Committee serves as liaison between 
the 26 judicial nominating commis- 
sions. It is responsible for conducting 
an annual training seminar, the JNC 


institute, for new and current commis- 
sioners; tracking new legislation per- 
taining to the nominating process or 
merit selection; and recommending new 
procedures or rules to improve the 
nominating process. Some of the mat- 
ters considered this year include: 

INC Institute—This year’s institute, 
held in conjunction with general meet- 
ing, focused on a short rules convention 
to consider additional uniform rules; a 
video presentation from the American 
Judicature Society, “The quality of our 
judges is the quality of our justice”; a 
review of the JNC procedures; and a 
luncheon address by Dexter Douglass, 
general counsel to the Governor. 

Article V Task Force—The final report 
was considered by the committee with 
its recommendations on each proposed 
change to Art. V sent directly to the 
Board of Governors for further action. 
The committee’s recommendations that 
were adopted by the board were also 
adopted as official legislative positions 
of The Florida Bar. The committee will 
continue to monitor the changes 
through the legislative session. 

Mallory v. John Harkness, Jr.—This 
case was brought by an applicant who 
applied to the Bar for appointment to 
the Fourth DCAJNC. According to the 
statute, this seat must be filled by a 
minority or a woman. The applicant 
challenged the constitutionality of the 
specific statute which set forth this re- 
quirement. A temporary restraining 
order was entered prohibiting the Bar 
from filling the seat until a full hear- 
ing. The Attorney General’s Office in- 
tervened as a defender of the statute.A 
final order was entered finding only the 
Bar’s appointing authority unconstitu- 
tional as it related to F.S. §43.29. As of 
this date, there has been no appeal, so 
the order stands. Legislative and con- 
stitutional remedies will be considered 
this legislative session. 

Pat Doe v. 15th Circuit JNC—This 
suit challenged the health questions on 
the judicial application as it pertains to 
theAmericans With DisabilitiesAct. An 
order was entered holding that the 
questions related to health were in vio- 
lation of the ADA. A Texas case, men- 
tioned in the final order, suggests word- 
ing taken from its bar examination 
application which does meet the ADA 
requirement. An appeal has not been 
filed at this time. All JNC chairs have 
been advised that the health questions 
on the judicial application have been 


temporarily suspended because of the 
holding in the 15th Circuit JNC case. A 
rules convention will be held as soon as 
possible to discuss the exact changes to 
the application. 

15th Circuit JNC—By executive or- 
der of the Governor, a committee of in- 
quiry was appointed to look into the 
allegations against certain members of 
the 15th Circuit JNC and the commis- 
sion as a whole. This action came about 
when the commission sent up three 
names to the Governor for a circuit 
judgeship. Questions arose concerning 
which of the nominees was the most 
qualified. After taking extensive testi- 
mony, the committee of inquiry con- 
cluded among other things that the 
commission “did not forward to the Gov- 
ernor the three best qualified appli- 
cants” and the chair “violated the uni- 
form rules by communicating directly 
to the Governor.” The committee of in- 
quiry recommended that no action be 
taken against the chair or any member 
of the 15th Circuit JNC. The com- 
mittee’s conclusion was that the inves- 
tigation and testimony has given all 
persons involved in the process a 
heightened awareness of their respon- 
sibilities. 

The committee wishes to sincerely 
thank President John DeVault for his 
enthusiasm and relentless support to- 
ward the betterment of our profession 
and the administration of justice. 


JULIUS JAMES ZSCHAU 
Chair 


Law Office 
Management Advisory 
Service (LOMAS) 

LOMAS is now completing its 15th 
full year. At present, the office consists 
of J.R. Phelps, director, and Aaron 
Bowden, technology analyst with 
Marilyn Wertz and Kendall Howell, 
part-time program assistants. It 
has been a busy and active year for 
LOMAS. 

Solo and Small Firm Help Desk— 
Among the variety of duties and activi- 
ties that come to LOMAS, the role of 
the solo and small firm help desk con- 
tinues to be the most significant. In this 
capacity we are called upon to deal with 
questions and concerns a lawyer wishes 
to discuss at that very moment. The 
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concern may fall into office manage- 
ment, accounting/trust accounting is- 
sues, partnership governance, space 
planning, profit distribution, trust ac- 
counting, law firm startup, law firm 
breakup, and a host of related technol- 
ogy issues. In responding, we function 
as a teacher, a mentor, a personal coun- 
selor, a sounding board. Where appro- 
priate, inquiries are referred to special- 
ized resource persons, i.e., SCOPE, 
Ethics, FLA Inc., or outside consultants. 

There will be roughly 7,600 such calls 
and contacts by the end of this Bar year. 
We estimate 44 percent of all inquiries 


Among the variety of 
duties that come to 
LOMAS, the role of 
the solo and small 

firm help desk 
continues to be the 
most significant 


come from members out of law school 
less than five years. A disproportion- 
ately higher use by the younger Bar is 
to be expected and is encouraged. 
LOMAS will continue to be a lecturer 
at every Bridge-the-Gap location. 
Practice Management Consultant Ac- 
tivities—We estimate that LOMAS will 
conduct 50 consultations. Of these, 33 
percent are “general consultations” in- 
volving the standard overview ap- 
proach, 12 percent “technology consul- 
tations,” 50 percent discipline/diver- 
sion, and five percent “new practice.” 
These numbers show a balanced de- 
mand for practice management assis- 
tance and indicate that LOMAS visits 
are consistent with the mixed focus 
mandated by the LOMAS board. 
Programs and Projects—LOMAS 
functions as the staff support for the 
Bar’s acclaimed Town Hall Conferences 
for Solo and Small Firm Practitioners. 
This activity involves developing the 
conference handbook, recruiting speak- 
ers, selling vendor exhibit space, spon- 
sorships, and program marketing. This 


activity consumes roughly 25 percent 
of the department’s yearly total hours. 

LOMAS is involved with other sec- 
tion programs either as a principal 
speaker, program developer, or staff 
support. LOMAS had principal respon- 
sibility for the General Practice 
Section’s 1996 Legal Update for the Le- 
gal Assistant; the Technology Com- 
mittee’s 1996 Annual Meeting “Surfing 
the Internet,” and the Practice Manage- 
ment & Development Section’s 1996 
Annual Meeting “Computers for 
Newbies” program. LOMAS staff also 
served as a guest speaker for the Tax, 
RPPTL, Family Law, and General Prac- 
tice sections. By June 30, 1996, the staff 
will have spoken at more than 22 other 
legal association events. 

LOMAS takes an active role within 
the Bar structure in advancing technol- 
ogy issues. LOMAS staff played an in- 
tegral role in development of the new 
Florida Bar homepage on the Internet. 
Additionally, LOMAS works with the 
Bar’s Long Range Planning Committee 
in keeping abreast of technology issues. 

Other Methods—LOMAS maintains 
an inventory of articles, books, audio, 
and videotapes for sale. Videotapes 
“Maintaining a Trustworthy Trust Ac- 
count” and “Starting on Your Own” are 
our best sellers. In July, the technology 
section of these tapes will be updated 
to reflect current equipment and soft- 
ware. During this Bar year, LOMAS 
offered for sale the new audiotape, “The 
Making of a Rainmaker,” which pro- 
vides valuable assistance on marketing 
methods used by “old-timers”—before 
the days of advertising. 

LOMAS is discussing with the YLD 
a videotape for established lawyers 
wishing to make a lateral move or start 
a new office after being with a firm for 
several years. 

While LOMAS is often referred to as 
the Bar’s best kept secret, you can see 
that LOMAS is deeply involved in Bar 
activities. Yet a recent Bar survey re- 
flected that of the Bar’s programs, 
LOMAS remains one of the least recog- 
nized. This lack of recognition may in 
some measure be attributed to both 
name and name association. A great 
number of callers to the department do 
not understand that LOMAS is an ac- 
tivity of The Florida Bar nor associate 
the acronym with its meaning. Another 
consideration is that LOMAS is fre- 
quently a behind-the-scenes player 
when producing programs and does not 
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receive “marquee” name recognition. 


Dennis Gus DiEcIDUE 
Chair 


Long Range Planning 

This has been a year of transition for 
the Long Range Planning Committee. 
Last year’s success in urging the Board 
of Governors to reorganize the Bar staff 
to establish a “research” function was 
an integral part of the long range plan. 
The results of the ongoing research by 
this department and the analysis of cir- 
cumstances which impact the practice 
of law will provide a platform for future 
long range planning. 

This year the committee has dissemi- 
nated its first report to the Board of 
Governors on trends impacting the 
practice of law. “In the works” is a 
Florida Bar Journal issue dedicated to 
long range planning which will further 
publicize analysis of the trends, offer 
some visioning for future law firms, and 
otherwise inform and educate the mem- 
bers of The Florida Bar on the issues 
that will confront lawyers in providing 
legal services to the public in the future. 
Currently, the board is studying the 
committee’s recommendation to estab- 
lish a policy that the board prepare a 
long range plan at least every four 
years, review it annually, revise it as 
appropriate, and follow it in establish- 
ing programs or projects of The Florida 
Bar. 


JEAN A. BIcE 
Chair 


Member Benefits 

The Member Benefits Committee has 
been extremely active this year review- 
ing all programs currently offered to our 
members. We have changed noncancel- 
able disability carriers from Chubb Life 
America to Principal Financial Group. 
We also terminated one program which 
we felt no longer served the members 
as originally designed. We reviewed the 
supplemental retirement program and 
are monitoring long-term care, Medi- 
care supplement, and the other insur- 
ance programs offered to benefit mem- 
bers of the Bar and/or their families. 
Currently, we are reviewing our health 
insurance package. We continue to in- 
vite vendors and providers to offer pro- 
grams to benefit our members. 


Writing 
/ The Wall : | 
Advocating Changes 


The Law 


The Florida Bar 
Journal and News Editorial Board 
Buena Vista Palace Hotel 


THURSDAY , JUNE 20, 1906 


| 2°30 pm.- 5:30 pm. 
TOPICS WILL INCLUDE-:- 


PROMOTING CHANGE THROUGH JUDICIAL REVIEW 


IN CONJUNCTION win FLORIDA BAR FETING 


ONLY ONSITE REGIST RATION I$ AVAILABLE FOR THIS SEMINAR : 


AT THE ANNUAL MEETING. . 
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This year, we also adopted a dis- 
claimer policy for the programs we rec- 
ommend: “The Florida Bar provides 
access to certain economic benefit pro- 
grams intended to provide a significant 
and unique benefit to members of The 
Florida Bar. Benefits may include dis- 
counts, better availability of products 
or services, or related matters. Provid- 
ing access to these products and ser- 
vices does not imply The Florida Bar’s 
endorsement or warranty of their qual- 
ity.” 

I thank my vice chair, Mark Ragusa, 
for his support and assistance as well 
as all of the other members of the com- 
mittee who have really worked tire- 
lessly toward providing better services 


Comprehensive 
plans are also being 
developed to give 
professionalism a 
high priority in all 
continuing legal and 
Judicial education 
programs 


to the members of The Florida Bar. I 
especially want to thank George Lane, 
Joe DiVito, Gene Young, Paul Labiner, 
Drucilla Bell, and the other members 
who served on subcommittees. Most of 
all, I want to take a moment to thank 
our staff liaison, Michael Tartaglia, 
who provides us with a historical per- 
spective on the member benefits pro- 
gram. 

Members are encouraged to contact 
the committee with any recommenda- 
tions for future programs. The commit- 
tee takes pride in the fact that it pro- 
vides products and services on an 
enhanced basis for members of The 
Florida Bar. 


Howarpb M. RosENBLATT 
Chair 
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Professionalism 

This committee has focused its efforts 
on continuing past initiatives and de- 
veloping a broad and systematic plan 
for monitoring and improving profes- 
sionalism in the law schools, the Bar, 
and the judiciary. 

Continuation of Past Initiatives—The 
committee sponsored numerous CLE 
seminars and meetings around the 
state addressing professionalism. Some 
of these seminars have been interactive 
in nature and based on video presenta- 
tions of ethical/professional dilemmas 
in a variety of settings. The committee 
sponsors civil and criminal seminars. 
Acriminal version, Prosecutors and De- 
fenders, Pressures and Professionalism 
will be presented at the annual meet- 
ing this summer. Judges, state attor- 
neys, public defenders, and private law- 
yers will lead the debate. 

This year’s professionalism award 
and the $1,000 prize will be given to the 
Orange County Bar Association based 
upon its multi-pronged approach to pro- 
fessional courtesy, CLE seminars, a 
mentor program, a local annual profes- 
sionalism award, and close cooperation 
with the judiciary on professionalism 
issues. 

The committee is close to the comple- 
tion of a historical video series based 
upon interviews with lawyers and 
judges. Among those featured are U.S. 
Attorney General Janet Reno, Judge 
William Hoeveler, former Florida Su- 
preme Court Chief Justice Ray Ehrlich, 
Judge Rosemary Barkett, and former 
ABA President Reece Smith. 

The committee provides handbooks 
on the Ideals and Goals of Profession- 
alism to all first-year law students and 
arranges for Bar leaders to speak on the 
ideals of the legal profession and the 
justice system at all law school orien- 
tation sessions. 

Plan for the Future—During the year, 
the committee divided itself into three 
task forces commissioned to audit the 
condition of professionalism in the law 
schools, at the Bar, and in the judiciary. 
The task forces were charged not only 
to report on what was being done but 
also to develop a game plan for promot- 
ing and improving professionalism 
throughout the legal community. As a 
foundation for this plan, the commit- 
tee has initiated an effort to create a 
statewide center for the promotion of 
professionalism in law schools, at the 
Bar, and in the judiciary. Plans are also 


underway for a symposium on the 
teaching of professionalism in the 
state’s law schools. Comprehensive 
plans are also being developed to give 
professionalism a high priority in all 
continuing legal and judicial education 
programs. 

President-elect John Frost has 
agreed that the next Bench/Bar Sum- 
mit will be dedicated to professionalism. 
This summit will be used as a jumping- 
off point for an ongoing campaign to 
create the best environment possible in 
the legal community for serving the 
people of Florida. 


Justice Harry LEE ANSTEAD 
Chair 


Student Education 
and Admissions to 
the Bar 


The Student Education and Admis- 
sions to the Bar Committee (SEABC) 
had a very successful year tackling 
many projects. The most important 
dealt with a comprehensive study of the 
two new private law schools in Florida: 
The Florida Coastal School of Law in 
Jacksonville and the University of Or- 
lando College of Law in Orlando. In re- 
sponse to President DeVault’s charge 
that SEABC conduct a review of the two 
new law schools, SEABC created a new 
subcommittee, the New Law School 
Impact Subcommittee, co-chaired by 
David Langham from Jacksonville and 
Dean Cannon from Orlando. Represen- 
tatives from the two new law schools 
attended virtually every SEABC meet- 
ing and the New Law School Impact 
Subcommittee conducted campus visits 
at the new law schools. 

As a result of the study an exhaus- 
tive report was prepared for President 
DeVault which, in summary, concluded 
that new law schools should be discour- 
aged by the Bar, but that since these 
schools had already opened their doors, 
that SEABC should continue to moni- 
tor their progress and their accredita- 
tion potential. 

Additionally, another new subcom- 
mittee was created this year: the Cur- 
riculum Oversight/Preparation for 
Practice Subcommittee, co-chaired by 
Scott Thomas and Terry Bork, both 
from Jacksonville. This subcommittee 
was charged primarily with working 
with the SEABC law school represen- 
tatives in evaluating the clinical pro- 


grams, and determining whether these 
clinical programs could be expanded or 
even required. This review will proceed 
into the next Bar year. 

SEABC also worked closely with the 
Young Lawyers Division’s Student Edu- 
cation Committee in coordinating the 
law school receptions which were held 
in March for law school seniors and 
young practitioners at various locations 
throughout the state. These receptions 
provided an informal setting for practi- 
tioners and law school seniors to dis- 
cuss legal issues, different practice ar- 
eas, and employment opportunities. 

SEABC’s vice chair, Donise Edwards, 
completed the preparation of the list of 
attorneys who are interested in offer- 
ing representation for applicants before 
the Florida Board of Bar Examiners. 
That list was sent to The Florida Bar 
Lawyer Referral Service, all local bar 
associations and affiliations, and all law 
schools. The list contains 26 names of 
practitioners and is also available 
through the Bar. 

SEABC’s Minority Issues Subcom- 
mittee, chaired by Sam Stafford of 
Gainesville, undertook a comprehen- 
sive study to track the success of mi- 
nority scholarship programs in an ef- 
fort to help institutions (such as the 
Florida Bar Foundation) in the dis- 
bursement of minority scholarships, 
thus allowing the institutions to maxi- 
mize the benefits of these minority pro- 
grams. This review should be completed 
early next year. 

SEABC’s most visible undertaking is 
its annual academic conclave, which 
takes place at the annual meeting in 
Orlando. This year’s conclave chair, 
Professor Peter Lake from Stetson Col- 
lege of Law, is preparing what will be 
one of the finest in recent memory. The 


topic will be the Law School of the Fu- 
ture, and will address the progressive 
trends in legal education with particu- 
lar emphasis on technology, clinical pro- 
grams, and ABA accreditation. This 
year’s conclave will be held Friday, June 
21, from 2 to 5 p.m., and, for the first 
time, CLE credit will be available. 
Special thanks to all subcommittee 
chairs, as well as SEABC Chair Emeri- 
tus Carter McCain from Tampa and the 
vice chairs, Donise Edwards from Mi- 
ami and Gail Sasnett-Stouffer from the 
University of Florida in Gainesville. 


Epwin Ayres Sca.es III 
Chair 


Voluntary Bar Liaison 

The Voluntary Bar Liaison Commit- 
tee has two primary purposes. It acts 
as a liaison between The Florida Bar 
and over 160 voluntary bars through- 
out the state and as a liaison among the 
voluntary bars. Much of this communi- 
cation occurs through the monthly Bar- 
to-Bar Briefs. In order to enhance the 
effectiveness of the Bar-to-Bar Briefs, 
major changes were made last year, in- 
cluding a new format and the publica- 
tion of more articles. We still include 
information about activities of various 


bar associations. 


A major new initiative this year is to 
educate voluntary bar associations re- 
garding political issues and proposed 
legislation that could have an effect 
upon the legal system. Through the 
Bar-to-Bar Briefs, voluntary bars are 
now being objectively advised of politi- 
cal issues and proposed legislation, and 
encouraged to contact their legislative 
delegation regarding these issues. Vol- 
untary bars are also encouraged to edu- 


cate their individual members and pro- 
mote individual lawyers’ involvement 
in the political process. Foundations 
have been laid with the hope that the 
individual voluntary bars will become 
a major voice in the future. 

The committee organized a Bar Lead- 
ers’ Workshop in September on Singer 
Island, with bar leaders from through- 
out the state attending. Designed to 
educate attendees to become better bar 
leaders, it was extremely successful 
both from the workshop and social 
standpoint. The conference included 
speakers, as well as a number of break- 
out sessions which allowed for interac- 
tion among the bar leaders. 

The committee met in conjunction 
with the Florida Council of Bar Asso- 
ciation Presidents at the annual meet- 
ing, midyear meeting, and section meet- 
ings. To increase participation, 
voluntary bar leaders have been espe- 
cially invited to each of those meetings 
and the attendance at the meetings has 
been high. The input from the bar lead- 
ers in attendance has been very help- 
ful in providing the committee with 
guidance and direction. 

The Voluntary Bar Liaison Commit- 
tee has taken some positive steps to 
enhance its functions this year. With 
the full support of the leadership of The 
Florida Bar, the function and powers of 
the voluntary bars are being recognized. 
Voluntary bars serve a great purpose 
to our legal system. With the continued 
assistance of The Florida Bar through 
the Voluntary Bar Liaison Committee, 
voluntary bars will continue to perform 
services for their members, and clients 
will be ultimately served. 


PRESTON J. FIELDS 
Chair 


Are you a lawyer 
concerned about what 
drinking or drugs 
is doing to your life? 


Are you a concerned 
partner, friend or family? 


Then call the attorneys’ 
“HOTLINE” for 
confidential 
information and 
assistance. 
1-800-282-8981 


There is no obligation. 
All calls are strictly 
confidential. 
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CERTIFICATION COMMITTEES 


Admiralty and 
Maritime Law 

This is the first year in which admi- 
ralty and maritime law has been certi- 
fied, and the committee has been ac- 
tively involved in developing the 
application, preparing the proposed 
examination, and all of the other fren- 
zied activities that occur during the first 
year. We have been given excellent sup- 
port by the Board of Legal Specializa- 
tion and Education and its chair, Jake 


The court continues 
to affirm the benefit 
of the certification 
program for both the 
public and the 


profession 


Schickel. We have had 41 applicants for 
certification are currently under review. 
We expect to have a full set of standards 
and the examination in place shortly 
and look forward to an easier second 
year. 


Epwarp A. WHITE 
Chair 


Aviation Law 

This bar year, 1995-1996, marked the 
inaugural flight of the Aviation Law 
Certification Committee. Nine persons, 
including the chair, were appointed by 
President DeVault to begin this first 
time project. 

The committee began with an active 
meeting schedule in October 1995, and 
worked diligently to send out the ap- 
plications and work upon the examina- 


tion questions. Applications were re- 
ceived and, after thorough inves- 
tigation, a number were approved. Our 
first aviation law certification exami- 
nation will be May 8, 1996. 

It was the impression of the commit- 
tee that the project went extremely 
well, although each of us had a lot to 
learn. It is hoped that the committee 
which will meet to grade the exams on 
May 11, 1996, will be able to advise 
those who participated of their success 
well before the middle of July 1996. 

The committee was extremely fortu- 
nate to have Michelle Lucas as our cer- 
tification specialist who led all of us 
through this first time experience. She 
was unquestionably prepared and thor- 
ough. We are thankful for having her, 
and look forward to working with 
Michelle in the years to come. 


Rosert L. Parks 
Chair 


Board of Legal 
Specialization and 


Education 

The Board of Legal Specialization and 
Education has experienced another ac- 
tive year in its responsibility to admin- 
ister Ch. 6 of the Rules Regulating The 
Florida Bar, which include: the certifi- 
cation plan, the designation plan, the 
continuing legal education requirement 
(CLER), and the basic skills course re- 
quirement (BSCR). 

During the past year, the opportunity 
to participate in the certification plan 
was expanded by the addition of four 
new areas of certification: admiralty 
and maritime law; aviation law; busi- 
ness litigation; and, city, county and 
local government law. By approval of 
these areas, the court continues to af- 
firm the benefit of the certification pro- 
gram for both the public and the pro- 
fession. 

The goal of certification was articu- 
lated by the Supreme Court of Florida 
in 1981: “We believe that The Florida 
Bar and this Court must responsibly 
move forward to assist the public in 
determining those individuals who are 
qualified specialists.” We continue to 
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work to make this goal a reality. 

Having now expanded to include 14 
areas of practice, the BLSE has recog- 
nized the importance of encouraging 
unity between the various specialty cer- 
tification committees and the existing 
standing committees and/or sections 
associated with the certification fields. 
Section and committee leaders have 
been contacted throughout the year and 
encouraged to comment on both the 
substantive and procedural aspects of 
the area programs. 

For the first time, the operation of the 
BLSE and the certification program 
have been under study this year by the 
Program Evaluation Committee of the 
Board of Governors. The PEC has been 
provided information on all phases of 
the certification process, including peer 
review, the examination, and appeals. 
Among the suggested changes dis- 
cussed, the BLSE was successful in ob- 
taining confidentiality in the peer re- 
view process through relevant policy 
amendments. The PEC is expected to 
complete its review in May 1996. 

June 30, 1996, marks the end of the 
designation plan. After 22 years, the 
plan will be phased out completely hav- 
ing now evolved into a more reliable 
indicator of special competence in the 
certification plan. The end of designa- 
tion should help to diminish confusion 
on the part of the public about special- 
ization in the practice of law allowing 
the BLSE to focus its awareness efforts 
completely on certification. 

A significant improvement to the 
CLE requirement was accomplished 
this year in the form of a notice of com- , 
pliance which replaced the reporting ” 
affidavit for members who completed 
their CLE hours by their reporting 
dates. No longer must they return a 
signed affidavit if the information pro- 
vided from their member record is ac- 
curate. 

Overall, the BLSE has had a success- 
ful and rewarding year. Appreciation is 
especially extended to the BLSE mem- 
bers and the 126 certification commit- 
tee members who, individually and col- 
lectively, have given so many volunteer 


_hours and worked so diligently to en- 


sure the integrity of the certification 


= 
ing 


plan is maintained. Speaking on behalf 
of the BLSE and the certification com- 
mittees, we are also grateful for the 
support of the Board of Governors. 


JAKE SCHICKEL 
Chair 


Business Litigation 

The Business Litigation Certification 
Committee has had a very busy inau- 
gural year. Members learned quickly 
that being appointed to a certification 
committee requires accomplishing a 
tremendous amount of work in a rela- 
tively short period of time. ; 

The committee’s responsibilities in- 
clude proposing to the Board of Legal 
Specialization and Education criteria 
for the issuance or renewal of a certifi- 
cate; the reviewing of applications; the 
establishing of testing procedures; and 
the recommending to the BLSE that 
certificates be issued to those individu- 
als meeting both the minimum stan- 
dards imposed by the certification plan 
as well as the business litigation stan- 
dards. 

The first step toward certifying an 
attorney in this new area was the cre- 
ation of an application that would re- 
quire demonstration of compliance with 
each of the minimum standards in busi- 
ness litigation law. Sixty applications 
were received this first year. 

The committee’s next focus was on 
establishing test specifications which 
outlined the format and content of the 
exam. Members then began drafting 
questions and model answers to com- 
ply with those specifications. 

The coming year will find the com- 
mittee reviewing and fine-tuning its 
policies and the area’s standard as well 
as promoting interest in the certifica- 
tion program. 


DonaLp A. GIFFORD 
Chair 


City, County and 
Local Government 


Law 

This year represents the first oppor- 
tunity to be certified as a city, county 
and local government practitioner. Dr. 
Sue Legg of the University of Florida 
worked closely with the committee in 
developing the exam to ensure a fair 


and objective process. 

On May 15, 1996, at the Orlando 
Hyatt Regency the initial certification 
examination was administered. Over 40 
individuals were approved to take the 
1996 examination. 

This report is submitted by Michael 
K. Grogan, chair (Jacksonville), Miriam 
Maer, vice chair (Miami) and commit- 
tee members: Judge James Wolf, Susan 
Delegal, Jon Henning, Marion Radson, 
Chip Rice, Robert Sechen, and Julie 
Yard. 


MIcHaEL K. GroGAN 
Chair 


Civil Trial 

The scope and function of the Civil 
Trial Certification Committee is to ad- 
minister the civil trial certification pro- 
gram under the guidance of the Board 
of Legal Specialization and Education. 
Members’ responsibilities include not 
only the reviewing of both initial and 


recertification applications but also pre- 


paring, administering, and grading the 
board certification examination each 
March. 

This year, members reviewed 80 ini- 
tial applications. The standards require 
an attorney to have been engaged in the 
practice of law for a period of five years 
of which at least 30 percent has been 
spent in civil trial law; tried a minimum 
of 15 contested civil cases throughout 
his or her practice, including five of 
which were tried during the three years 
immediately preceding application; 
completed a minimum of 50 civil trial 
certification continuing legal education 
credit hours during the three years im- 
mediately preceding application; and 
submit references to attest to substan- 
tial involvement in civil trial law. Once 
the application has been reviewed and 
approved by committee members, ap- 
plicants are then required to pass a six- 
hour examination. 

Currently, more than 1,000 attorneys 
have achieved board certification in the 
civil trial area. The committee’s primary 
goal will be to continue to maintain the 
integrity and high standards of legal 
specialization, by educating the public 
and promoting interest within the le- 
gal profession. 


Rosert T. BERGIN, JR. 
Chair 


Criminal Law 

The Criminal Law Certification Com- 
mittee has been meeting on a near- 
monthly basis this past year to review 
criminal trial and criminal appellate 
certification applications and prepare 
the examination. The committee in- 
cluded Carey Haughwout, vice chair; 
Rob Bauer, George Bedell, Hank Coxe, 
Martin Derovanesian, Mark Horwitz, 
Michael Neimand, Ed Page, and Judge 
Peggy Quince. 

The committee’s most fundamental 
task was also a substantial one: to re- 
view 54 criminal trial applications and 
eight criminal appellate applications. 
Subject to completing this year’s grad- 
ing process, there are presently 225 
board-certified criminal trial attorneys 
and 34 board-certified criminal appel- 
late attorneys. The following have 
achieved dual certified status: Robert 
Doyel, Manny Hernandez, Gary Kollin, 
Ben Kuehne, Joel Remland, James 
Russ, and Harry Solomon. The commit- 
tee also reviewed 22 applications for re- 
certification. 

The committee was recently pre- 
sented with the question of whether the 
Appellate Practice Certification Com- 
mittee should become responsible for 
the criminal appellate certification pro- 
cess. Following an informal poll of cer- 
tified criminal appellate attorneys, it 
was determined that the status quo 
should be maintained. 

The other recurring issue that the 
committee grapples with is the federal 
practice versus state practice composi- 
tion of the examination. Throughout its 
efforts in preparing both examinations, 
the committee considers developing le- 
gal trends, the essential ethical and le- 
gal concepts of a criminal law practice, 
and the goal of establishing board cer- 
tification as a credential for every court 
in the State of Florida. The committee 
also incorporates the contributions of 
certified attorneys who contribute pro- 
posed exam questions or their time and 
ideas to the efforts of the committee. 
This year, Belle Turner and Joel 
Remland deserve mention. 

This year’s examination was held 
May 8 in Orlando. 

The committee again recognizes the 
assistance of Linda Cook, staff coordi- 
nator. She is continually in contact with 
members regarding scheduling and the 
agenda. 

Finally, I extend my personal thanks 
to all members of the committee. They 
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have expressed their interest in improv- 
ing the practice of law by earning board 
certification status and they promote 
their interest by their hard work on the 
committee. 


JosEPH N. D’ACHILLE, JR. 
Chair 


Family Law 

In addition to the regular job of 
screening applicants, drawing up the 
annual certification exam, and grading 
the exam, the committee set about es- 
tablishing and meeting certain goals 
which were accomplished. 

The year saw a major change in the 


The year saw a 
major change in the 
way the family 
courts are 
administered 
through the adoption 
of new family law 
rules and procedure 


way the family courts are administered 
through the adoption of new family law 
rules and procedure. A significant num- 
ber of new questions had to be devel- 
oped incorporating those changes. 

The exam format was streamlined, 
establishing a format that could be used 
for the future rather than having vary- 
ing formats as in the past. 

Significant changes were made to our 
standards to remove ambiguities in 
definitions and keep the standards fair 
but consistent with the idea that certi- 
fication is for the purpose of identify- 
ing specialists. 

Our committee worked closely with 
the Board of Legal Specialization and 
Education in improving the overall cer- 
tification process. Our most important 
accomplishment has been to strengthen 
the area of peer review by enacting con- 
fidentiality for responding lawyers and 
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judges, and to provide administrative 
procedures consistent with due process 
to ensure fairness in those reviews so 
that an isolated poor interpersonal re- 
lationship would not be a factor in de- 
nying a person certification. 

The marital and family law certifica- 
tion exam was administered in March 
and although the comments indicated 
that the exam was difficult and 
stretched the time limits, most indi- 
viduals who took the exam felt that it 
was fair and a good test. 

In my two years as chair, I have been 
fortunate to work with eight dedicated 
committee members willing to devote 
all the time necessary to support this 
process. We have also been fortunate to 
have the assistance of able Bar staff in 
Cheryl Parry and Maheba McKinney, 
and the support of the Board of Legal 
Specialization and Education and the 
Board of Governors in promoting and 
encouraging the certification process. 


ELLIoT ZISSER 
Chair 


Health Law 

The Health Law Certification Com- 
mittee completed its first year in June 
1995, resulting in the total certification 
of 47 health lawyers. The committee is 
working diligently in the preparation 
of the 1995-96 examination, and seeks 
to address valid concerns raised by the 
examinees about the test. 

The committee composed of Lewis W. 
Fishman, vice chair, F. Philip Blank, 
Kirk S. Davis, Robert P. Macina, Will- 
iam S. Mitchem, Barbara R. Pankau, 
Christopher D. Rolle, and Maria T. Cur- 
rier, members, is responsible for re- 
viewing and approving all applications 
for health law certification and prepar- 
ing, administering, and grading the ex- 
amination. Michelle Lucas of the Bar 
staff provides support for the commit- 
tee. 
To apply, the applicant must have 
been engaged in the practice of law for 
a period of five years as of the date of 
filing an application; during the three 
years immediately preceding the date 
of the application, must devote 40 per- 
cent of practice time to matters in which 
issues of health law were significant 
factors and in which the applicant had 
substantial and direct participation; 
must have. completed CLE require- 
ments; and must furnish peer review 


information. 

Each applicant is reviewed by the 
staff of The Florida Bar to determine if 
basic eligibility has been obtained. Once 
this determination is made, each appli- 
cation is submitted to the committee. 
The committee reviews the application, 
the disciplinary record of the applicant, 
if any, and peer review information by 
attorneys familiar with the applicant’s 
practice. A minimum of two committee 
members review each application. If 
there are significant questions, all 
members review the application. The 
committee has completed review of 26 
applications for the 1996 examination. 
The exam will consist of two mandatory 
essays, two optional essays chosen from 
among three, and 64 multiple choice 
questions. The questions are prepared 
by the members of the committee, and 
will be pretested by certified health law- 
yers not on the committee. 

By August, the results will be known 
and the Health Law Certification Com- 
mittee will have completed its second 
year. 


RICHARD THOMAS JONES 
Chair 


Real Estate 

The Real Estate Certification Com- 
mittee is charged with reviewing and 
approving all applications for real es- 
tate certification and preparing, admin- 
istering, and grading the certification 
examination. 

The minimum qualifications to apply 
for board certification in real estate are: 
1) An applicant must have been en- 
gaged in the practice of law for a period 
of five years as of the date of filing an 
application (the years of law practice 
need not be consecutive); 2) an appli- 
cant must demonstrate that during the 
three years immediately preceding the 
date of application, 40 percent of the 
applicant’s practice must have been re- 
lated to matters in which issues of real 
estate were significant factors and in 
which the applicant had substantial 
and direct participation in those real 
estate issues; 3) an applicant must sub- 
mit to peer review; 4) an applicant must 
demonstrate that during the three-year 
period immediately preceding that date 
of filing an application, he or she has 
accumulated accredited continuing le- 
gal education in real property law of not 
less than 45 hours; and 5) an applicant 
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must pass a written examination which 
will be practical, objective, and designed 
to demonstrate special knowledge, 
skills and proficiency in real estate law. 

Each application is reviewed by the 
staff to determine if basic eligibility has 
been obtained. Once this determination 
has been established, each application 
is submitted to the committee for its 
review. The committee reviews the ap- 
plication, the disciplinary record of the 
applicant, if any, and peer review by 
attorneys familiar with the applicant’s 
practice. A minimum of two members 
of the committee reviews each applica- 
tion. 

In addition to reviewing applications 
for certification, the committee also re- 
views applications for recertification. 
Recertification applies after five years 
of board certification. Essentially, the 
same standards apply. 

The real estate certification exami- 
nation consists of eight essay questions, 
of which the applicant is required to 
answer four questions, 60 multiple 
choice questions, and the preparation 
of a closing statement. The questions 
are prepared by members of the com- 
mittee and discussed by the full com- 
mittee in detail before they are ap- 
proved for the examination. 

Forty-eight applications were re- 
ceived for the 1995 examination, of 
which, 47 were approved. All 44 recer- 
tification applications were approved 
this year as well. 

The committee met four times. Spe- 
cial recognition goes to the members: 
Sally A. Bussell, vice chair, West Palm 
Beach; Robert L. Moore, Venice; Joseph 
L. Schwartz, Hollywood; David L. Cook, 
Naples; Roger A. Larson, Clearwater; 
G. Robert Arnold, Orlando; Cecile Rider, 
Jacksonville; and Malcolm J. Pitchford, 
Sarasota. 


Gary L. KorNFELD 
Chair 


Tax 

The Tax Certification Committee is 
responsible for ensuring that the certi- 
fication standards are met by all appli- 
cants for certification and recertifica- 
tion. These standards are stringent. To 
be certified, an attorney must satisfy 
the full-time practice of law require- 
ment, the substantial involvement test, 
the education requirement, and pass a 
peer review. An attorney who has been 


engaged in the full-time practice of law 
can apply for certification in tax if he 
or she has been substantially involved 
(at least 30 percent) in tax law for the 
last three or more years of practice. 

To be certified, an attorney must have 
completed at least 90 hours of advanced 
continuing legal education involving 
tax law. In addition, each applicant 
must successfully complete the tax cer- 
tification examination. Every five years, 
a certified attorney must apply for re- 
certification and satisfy the same re- 
quirements, except that the advanced 
continuing legal education requirement 
covers a five-year period so it is in- 
creased to at least 150 hours. An appli- 
cant for recertification with more than 
60 hours but less than 150 hours can 
satisfy the education requirement by 
taking the tax certification examina- 
tion. 

One of the committee’s goals has been 
to streamline the certification and re- 
certification process, while maintaining 
the high standards for certification. 
This year, 18 attorneys applied for ini- 
tial certification and 53 attorneys ap- 
plied to be recertified. Both the certifi- 
cation application and the recer- 
tification application have been short- 
ened and revised to make them more 
“user-friendly.” The peer review form 
has also been revised to help attorneys 
comment on the qualifications of appli- 
cants. This process is time-consuming, 
and the committee appreciates the ef- 
forts of all who take time to complete 
the forms. 

The tax certification examination is 
given every March with this year’s 
exam given on March 8 in Orlando. The 
first part covered federal income taxa- 
tion and the second covered choice of 
entity. Each applicant can choose from 
several elective questions for the third 
part, which this year involved corpora- 
tion taxation, federal wealth transfer 
tax, income taxation of estates and 
trusts, practice and procedure before 
the IRS, Florida state taxation, foreign 
taxation, and partnership taxation. The 
Board of Legal Specialization and Edu- 
cation has consulted with Dr. Sue Legg 
of the University of Florida to make 
sure that the examination process of 
each of the committees employs fair and 
balanced testing and grading proce- 
dures. 

The committee has revised its meet- 
ing schedule to reduce expenses and has 
met by conference call quarterly versus 


monthly. “In person” meetings are held 
twice a year to review applications for 
certification and to discuss certification 
issues, including advanced continuing 
legal education credits. The committee 
meets twice a year in Orlando; the other 
meetings are via telephone conference 
call with all committee members. Many 
annual programs are preapproved for 
credit. This list is available from the 
committee and is published in the Tax 
Section Bulletin. 

In other cases, a certified attorney or 
applicant must apply to the committee 
for credit approval. This year, the com- 
mittee reviewed over 100 applications 
for tax certification credit. Credit can 
be obtained by attending seminars, uni- 
versity courses or other courses, involv- 
ing tax law, and for teaching or lectur- 
ing. Credit is given on an individual 
basis for publishing outlines, books, and 
articles. Attorneys who participated in 
the National Tax Moot Court Competi- 
tion for the Tax Section by judging 
rounds, or preparing and/or grading 
briefs are eligible for advanced continu- 
ing legal education credit. 


KarEN SUE KEATON 
Chair 


Workers’ 
Compensation 


As a certification practice area, work- 
ers’ compensation law has been estab- 
lished since 1988. The purpose of the 
Workers’ Compensation Certification 
Committee includes reviewing both ini- 
tial and recertification applications and 
also preparing, administering, and 
grading the board certification exami- 
nation given in May. 

In order to become eligible for certifi- 
cation, a practitioner must have prac- 
ticed law at least five years during 
which at least 30 percent of that time 
has been spent in active participation 
in workers’ compensation law. At least 
three of the years of this practice shall 
be immediately preceding application 
for certification. Additionally, the appli- 
cant shall be involved in the trial of a 
minimum of 30 contested workers’ com- 
pensation cases with those cases hav- 
ing involved substantial legal or factual 
issues. For good cause shown, the Work- 
ers’ Compensation Certifications Com- 
mittee may consider involvement in 
protracted litigation of contested work- 
ers’ compensation cases not submitted 
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to the trier of fact that involve unusual 
or complicated legal issues and exten- 
sive discovery, or active participation in 
the appeal of cases involving substan- 
tial novel, legal, or factual issues which 
appeal must be separate from and not 
an appeal of one of the required con- 
tested workers’ compensation trials. No 
more than five cases of the total re- 


make the difference at St. Jude. 
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quired cases may be considered under 
these circumstances. There are addi- 
tional requirements of continuing legal 
education criteria and the passing of a 
rigorous written examination. 
Recertification requires that the ap- 
plicant shall demonstrate continuous 
and substantial involvement in the 
practice of law of which 30 percent has 
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RESEARCH HOSPITAL 
Danny Thomas, Founder 
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been spent in active participation in 
workers’ compensation law throughout 
the period since the last date of certifi- 
cation. The applicant must also have 
completed trial of a minimum of 20 con- 
tested workers’ compensation cases or 
the substantial equivalent during the 
period since the last date of certifica- 
tion. The Workers’ Compensation Cer- 
tification Committee may consider in- 
volvement in protracted litigation of 
contested workers’ compensation cases 
not submitted to the trier of fact that 
involve unusual or complicated legal 
issues and extensive discovery, or ac- 
tive participation in the appeal of cases 
involving substantial novel, legal, or 
factual issues which appeal must be 
separate from and not an appeal of one 
of the required contested workers’ com- 
pensation trials. No more than five 
cases of the total required cases may 
be considered under these circum- 
stances. Additionally, continuing legal 
education requirements also must be 
met. 

The number of board-certified work- 
ers’ compensation attorneys continues 
to grow by a modest amount each year. 
For the year 1994-1995, 16 applicants 
sat for the examination. Twelve appli- 
cants were board certified while 11 pre- 
viously board-certified attorneys were 
recertified. During the year 1995-1996, 
20 applicants have been tentatively ap- 
proved to sit for the board certifications 
examination. 

The committee continues to strive for 
the implementation of the certification 
examination standardization project 
proposed by the Board of Legal Special- 
ization and Education. The purpose of 
this project is to standardize all certifi- 
cation examinations and to ensure the 
integrity of the examination process. 

The committee’s work requires an 
inordinate amount of time and finan- 
cial sacrifice from its members in order 
to meet at different locations through- 
out the state to review applications, and 
to draft and grade the examination. I 
am grateful to the committee, each of 
whom have contributed to completing 
the important task of recommending to 
The Florida Bar those attorneys that 
have met the standards of certification 
as a specialist in workers’ compensation 
law. 


Gary E. FRAZIER 
Chair 
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Court RuLES COMMITTEES 


Appellate 

The Florida Bar Appellate Court 
Rules Committee filed its proposed four- 
year cycle amendments with the 
Florida Supreme Court in January 
1996. These proposed amendments are 
the result of studied consideration by 
members of the Appellate Rules Com- 
mittee and other members of The 
Florida Bar having expertise in the dif- 
ferent legal subject matter areas stud- 
ied by the committee. 

Having reviewed the Florida Rules of 
Court, including the Rules of Civil Pro- 
cedure, Rules of.Criminal Procedure, 
Rules of Workers’ Compensation Pro- 
cedure, Family Law Rules, and the gen- 
eral law relating to appeals of adminis- 
trative matters, the committee recog- 
nized a need to bring consistency, where 
possible, to the procedures for handling 
appeals in these areas of substantive 
law; to carefully delineate differences 
in procedure where such different pro- 
cedures are needed; and to include all 
rules relating to appellate review in the 
Rules of Appellate Procedure. The com- 
mittee, through its Consolidation Sub- 
committee, identified rules of procedure 
contained in all of the Florida Rules of 
Court that related to appeals or appel- 
late review in the courts and identified 
their inconsistencies. Many of these 
rules, because of their placement out- 
side the appellate rules, loomed as a 
malpractice trap to the unwary practi- 
tioner. The differences sometimes have 
resulted in devastating consequences, 
such as the loss of appellate review. 

In recognition of the need for differ- 
ing appellate procedures to govern ap- 
peals in given practice areas, yet to re- 
duce the likelihood that these differing 
rules appearing outside the appellate 
rules operate as a trap for the unwary, 
the committee requested The Florida 
Bar to recommend that the Florida Su- 
preme Court require all Florida Rules 
of Court affecting appellate procedure 
be included within the Florida Rules of 
Appellate Procedure. The Florida Rules 
of Judicial Administration Committee 
submitted a new proposed rule to that 
effect in their four-year cycle submis- 
sion. 


The Appellate Rules Committee 
agreed that seven practice area “blue- 
ribbon” subcommittees be created and 
that these subcommittees be composed 
of members of the committee, as well 
as other members of The Florida Bar, 
knowledgeable in the substantive areas 
of the law which might require special 
rules relating to appellate procedure. 
Approximately 75 lawyers and judges 
were appointed to serve on these seven 
practice area subcommittees. 

The Consolidation Subcommittee 
dealt with the issue of structuring the 
rules to incorporate rules for specialized 
subject areas in a way that would avoid 
the renumbering of the existing rules 
and the incorporation of the new rules 
into the numbering scheme as it pres- 
ently exists. The changes have been 
made by incorporating the new rules 
into the present numbering scheme by 
adding additional subsections or using 
numbers that have not been previously 
utilized. 

The Workers’ Compensation Subcom- 
mittee of the committee worked closely 
with the Workers’ Compensation Rules 
Committee on the amendments to the 
Workers’ Compensation Appellate 
Rules. The proposed amendments to the 
Workers’ Compensation Rules were 
submitted te the Florida Supreme 
Court for approval. The Supreme Court 
bifurcated its consideration of the pro- 
posed rule package and approved the 
workers’ compensation appellate rule 
amendments by opinion rendered No- 
vember 9, 1995. 

Some proposed changes to the Rules 
of Appellate Procedure were required 
to ensure internal consistency when 
incorporating rules relating to review 
of juvenile delinquency and dependency, 
review of administrative decisions, re- 
view of workers’ compensation deci- 
sions, review of family law matters, and 
review of probate matters. Where pos- 
sible, the committee attempted to in- 
corporate these changes into existing 
rules. In some areas, this was not pos- 
sible, and separate rules of appellate 
procedure relating to those subject ar- 
eas have been proposed. 

At the Florida Supreme Court’s re- 


quest, supplemental proposed rules 
were adopted by the committee and 
submitted to the Supreme Court as 
supplemental proposed amendments. 
These relate to appeals of guilty pleas 
and sentencing errors and expedited 
appeals of judgments determining in- 
surance coverage in cases where a claim 
against the insured is pending and early 
resolution of the coverage issue is in the 
best interest of the parties. 

I would like to thank each member of 
this committee, of the Consolidation 
Subcommittee, and the Blue Ribbon 
Subcommittees for ‘their tireless dedi- 
cation to this most significant under- 
taking. Each of these members contrib- 
uted greatly to the success of the 
committee’s work product. I thank our 
Bar liaison, Tamara Blenkhorn, for her 
dedicated service. 


JUDGE MaRGUERITE HERR Davis 
Chair 


Civil Procedure 


The committee had a very busy year 
finishing the proposed four-year cycle 
report, which has been filed with the 
Supreme Court. The major proposed 
changes are as follows: 

Rule 1.070(i) (and Form 1.902(c)) pro- 
vides for service by mail and is substan- 
tially similar to Federal Rule of Civil 
Procedure 4 (d). Subdivision (i) is added 
to provide some formality to the prac- 
tice of requesting waiver of formal ser- 
vice of process by a sheriff or elisor or 
by publication. Only the manner of ser- 
vice will be waived by this procedure. 
Form 1.902(c) may be used to give no- 
tice of an action and request waiver of 
process pursuant to this rule. 

Rule 1.280(b)(5) (Claims of Privi- 
lege)—A subdivision (b)(5) has been 
proposed to require specification of in- 
formation claimed as privileged and is 
derived from Federal Rule of Civil Pro- 
cedure 26(b)(5) (1995). 

Rule 1.310(c) (Depositions upon Oral 
Examination; Objections)—The com- 
mittee proposed amending subdivision 
(c) to state the existing law, which au- 
thorizes attorneys to instruct deponents 
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not to answer questions only in specific 
situations. This amendment is derived 
from Federal Rule of Civil Procedure 
30(d) as amended in 1993. 

The committee proposed amending 
Rule 1.351 (Production of Documents 
and Things Without Deposition) to 
avoid premature production of docu- 
ments by nonparties, to clarify the 
clerk’s role in the process, and to fur- 
ther clarify that any objection to the use 
of this rule does not contemplate a hear- 
ing before the court. This rule was also 
amended along with Rule 1.410 to al- 
low attorneys to issue subpoenas. 

Rule 1.410 (Subpoena)—The commit- 
tee approved amending this rule to al- 
low an attorney and the clerk to issue 


The Code and Rules 
of Evidence 
Committee is 
comprised of judges, 
professors, 
prosecutors, public 
defenders and 
private attorneys 
who are well-versed 
in the law of 
evidence 


subpoenas in the name of the court. 
Rule 1.442 (Proposals for Settle- 
ment)—The committee has been strug- 
gling with this issue for several years. 
In Timmons v. Combs, 608 So. 2d 1 (Fla. 
1992), the court adopted the procedural 
portion of F.S. §768.79 as a rule of court 
and repealed Fla. R. Civ. P. 1.442. By 
its supplemental order in Timmons, the 
court requested this committee to ad- 
dress the matter and submit a proposed 
rule outside the four-year cycle. In or- 
der to carry out the Supreme Court’s 
directive and the obligation of the com- 
mittee to recommend Rules of Civil Pro- 
cedure which facilitate the uniform and 
fair procedural practices in the courts 
of this state, the committee extensively 
studied this issue, and considered and 
reconsidered numerous alternative pro- 
posals. The committee ultimately 
drafted a rule which incorporates the 
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fundamental substantive provisions of 
the applicable statutes; establishes uni- 
form provisions regarding timing of of- 
fers and acceptance; establishes uni- 
form procedures for making and 
accepting offers of judgment and imple- 
menting the rule; and facilitates the 
objective of encouraging the fair and 
early resolution of claims. 

Rule 1.450(a) (Adverse Witness)— 
The committee recommends repealing 
subdivision (a). The matters in Rule 
1.450(a) are now redundant of the Rules 
of Evidence as amended by the 1995 
amendment to §90.612(3). 

Rule 1.480(b) (Motion for Directed 
Verdict)—This is a technical amend- 
ment to subdivision (b) to clarify that 
consistent with other rules of civil pro- 
cedure, the time limitations in this rule 
are based on service. 

Rule 1.730(b) (Completion of Media- 
tion)—(b) is amended to provide for par- 
tial settlements, to clarify the procedure 
for concluding mediation by report or 
stipulation of dismissal, and to specify 
the procedure for reporting mediated 
agreements to the court. The reporting 
requirements are intended to ensure 
confidentiality and to prevent prema- 
ture notification to the court. 

Form 1.902(c) (Summons)—Form 
1.902(c) is a new form to provide for 
service by mail and waiver of formal 
process. 

Forms 1.910, 1.911, 1.912, and 1.913 
(Subpoenas)—Form (b) was added to 
comply with amendments to Rule 1.410 
to permit issuance by an attorney. 

Form 1.916 (Replevin Order to Show 
Cause)—This form was amended for 
service at least five days before the 
show cause hearing, rather than by a 
specified date. 

Forms 1.921 and 1.922 were amended 
to comply with amendments to rules 
1.351 and 1.410. 

Form 1.923 (Eviction Summons/Resi- 
dential)—This form was substantially 
revised to comply with the require- 
ments of F.S. §83.60, as amended in 
1993, regarding actions for rent or pos- 
session. 

Many members of this committee 
have put in a tremendous amount of 
work to finalize the changes that have 
been four years in the making. Their 
work is gratefully acknowledged. 


WILLIAM C. GENTRY 
Chair 


Code and Rules of 
Evidence 


The Code and Rules of Evidence Com- 
mittee is comprised of judges, profes- 
sors, prosecutors, public defenders, and 
private attorneys who are well-versed 
in the law of evidence. This diversity 
results in lively debate and thorough 
consideration of all evidentiary matters 
brought before the committee. 

The committee’s main role is to moni- 
tor legislative bills and recommend ap- 
proval or disapproval to the legislature 
through The Florida Bar. The commit- 
tee also occasionally proposes legisla- 
tion, finding sponsors, and ushering the 
proposal through the legislative pro- 
cess, again with the approval of The 
Florida Bar’s Board of Governors. In 
response to the committee’s request last 
year, the legislature enacted F.S. 
§90.612(3) (the use of leading questions 
on direct and cross-examination). 

The committee has since worked 
closely with the Civil Procedure Rules 
Committee to propose, during this four- 
year cycle, the deletion of Fla. R. Civ. P. 
1.450(a) as unnecessary in light of the 
new statute. Keith Park, our liaison to 
the Civil Procedure Rules Committee, 
has earned our sincere appreciation for 
his tireless and continuing efforts and 
also for attempting to resolve other dis- 
crepancies and redundancies between 
the civil rules and the Evidence Code. 
Our thanks also to Professors Chuck 
Ehrhardt, Mark Dobson, and commit- 
tee Vice Chair Bill Eleazer for sharing 
their influential views on the effect of 
F.S. §90.612(3) on Rule 1.450(a). 

The committee has monitored current 
legislative proposals and submitted 
appropriate recommendations to the 
Board of Governors. Between regular 
meetings, the Fast-track Legislative 
Subcommittee acts quickly to respond 
to the fast-moving legislative process as 
bills are filed that may affect the law of 
evidence. 

The committee also participates in 
the four-year rules cycle by petitioning 
the Florida Supreme Court to,adopt all 
legislation that has been codified in F‘S. 
Ch. 90, the Evidence Code, so that the 
court’s rules and the statutory code con- 
form to avoid confusion between sub- 
stantive and procedural provisions. 
This year, following thorough research 
by the Law and Ethics Subcommittee, 
chaired by Ron Rosengarten, the Board 
of Governors unanimously approved 
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our four-year rules cycle amendments. 
The rule changes are now pending be- 
fore the Supreme Court. 

Aside from oversight of the code and 
rules, the committee studies the impact 
of technological advances on eviden- 
tiary matters and maintains a dialogue 
with the Florida Statutes Index office. 
Under the leadership of Stephanie 
Young, the Technology Subcommittee 
anticipates future evidentiary consid- 
erations by developing a body of knowl- 
edge on a broad range of issues includ- 
ing digital signatures, teleconferencing, 
electronic mail, and asymmetric en- 
cryption. Bernie Silver and the Index 
Subcommittee sought input from other 
Bar committees and met with the statu- 
tory revision staff to urge the incorpo- 
ration of suggested changes into the 
1995 statutory index. 

The committee enjoys high praise for 
its cosponsorship of a seminar each 
spring. Committee Vice Chair Corinne 
Hodak and the Seminar Subcommittee 
diligently organized an advanced evi- 
dence seminar featuring outstanding 
speakers including a panel of judges 
which analyzed evidentiary points in 
rapid-fire succession. 

Members of the committee gener- 
ously contributed their time, expertise 
and enthusiasm. We are especially in- 
debted to our leadership, including 
those identified above: Pedro Martinez- 
Fraga, liaison to the Judicial Adminis- 
tration Rules Committee; Ofelia 
Galindo, liaison to the Criminal Law 
Rules Committee; Vincent Howard, li- 
aison to the Family Law Rules Commit- 
tee; Millard Fretland and the Handbook 
Subcommittee for updating internal op- 
erating rules and providing a histori- 
cal account of committee activities; 
Faith Litvack, Judge Hugh Hayes, 
Robin Doyle, and Reed Grimm for re- 
cording the committee’s deliberations; 
and Miles McGrane, Board of Gover- 
nors liaison. Bar liaison, Ann 
Chittenden, who continued to steer us 
on course again this year, deserves our 
admiration and respect. Finally, we 
have benefited greatly from the 
gracious, able leadership of Judge 
John Frusciante, our immediate past 
chair. 


BrIAN STEPHEN DuFFY 
Chair 


Criminal Procedure 
The Criminal Procedure Rules Com- 
mittee tackled a number of significant 
issues this year, most notably, the first 
substantial revision of the discovery 
rules since 1989. In total, the commit- 
tee considered 22 suggestions for rule 
changes: six submitted by members; 12 
by nonmembers (judges, legislators, 
prosecutors, defense lawyers, and pris- 
oners); and four by the Supreme Court. 
The committee proposed the creation or 
amendment of procedural rules in seven 
of the matters submitted, decided 
against any change in nine instances, 
and has the remaining six under con- 
sideration. The committee filed its four- 
year cycle report with the Florida Su- 
preme Court on April 1, 1996, after two 
hearings before the Board of Governors. 
In keeping with the committee’s phi- 
losophy of maintaining a broad-based 
perspective on the issues, nonmember 
participation was encouraged, and a 
number of interested parties attended 
and participated in the five committee 
meetings during this Bar year. The in- 
ternal operating procedures concerning 
the docketing and scheduling of submis- 
sions assured a smooth process, but 
more than anything else, the dedication 
and commitment of the membership 
resulted in a very productive year. 
During the tenure of previous chair, 
Professor Steve Everhart, the commit- 
tee was directed by the Florida Supreme 
Court to comment on a petition to abol- 
ish or reform discovery depositions in 
criminal cases, filed on behalf of every 
law enforcement official in the state. A 
special subcommittee, chaired by Judge 
O.H. Eaton, Jr., reported at a specially 
set meeting in July. The full committee 
rejected the subcommittee’s recom- 
mended amendments, and by a vote of 
20-13 reported to the Florida Supreme 
Court its collective opinion that the dis- 
covery deposition rules should not be 
changed because the petitioners had 
failed to demonstrate a factual basis to 
justify such change. The minority posi- 
tion, setting forth proposals to stream- 
line the discovery deposition process, 
was also sent to the court. This meet- 
ing was chaired by Judge Dedee 


. Costello, who also appeared at the oral 


argument on the petition on behalf of 
the committee. (Because I was a peti- 
tioner in the original proceeding before 
the court, Judge Costello handled these 
responsibilities at my request in order 
to avoid any appearance of conflict.) 


In its opinion of December 21, 1995, 
the court rejected the committee’s posi- 
tion and held that the discovery depo- 
sition process was in need of significant 
reform. The court adopted the changes 
suggested by Judge Eaton’s subcommit- 
tee, and ordered the full committee to 
write proposed rules incorporating the 
changes. This task was assigned to the 
standing subcommittee on discovery 
depositions, chaired by David Morgan. 
This subcommittee worked under a 
strict and short timetable, completely 
rewriting the discovery rules during a 
six-week period. All petitioners and in- 
terested parties were invited to appear 
at the full committee meeting in Feb- 
ruary for input during the debate on the 
report. In attendance were representa- 
tives from the Attorney General’s Of- 
fice, the Florida Department of Law En- 
forcement, the Florida Sheriff’s 
Association, the Florida Police Chief’s 
Association, The Florida Senate Com- 
mittee on Criminal Justice, the Florida 
Prosecuting Attorneys’ Association, the 
Florida Association of Criminal Defense 
Lawyers, and Metro-Dade Court Re- 
porters, Inc. After six hours of delibera- 
tion, and by a vote of 28-3, the commit- 
tee adopted the report of the sub- 
committee, with amendments, substan- 
tially rewriting the discovery deposition 
rules. The proposed revisions were filed 
with the Supreme Court. 

The proposal resulted from a thor- 
ough analysis of both the legal and prac- 
tical issues associated with discovery 
depositions. The committee, which is 
evenly divided between prosecutors, 
defense attorneys, and judge/professor 
members, engaged in lengthy and spir- 
ited debate, ultimately embracing the 
suggested changes and adopting com- 
promises, where necessary, for more 
effective implementation and applica- 
tion. 

The committee was also asked to com- 
ment on rule amendments proposed by 
the Florida Supreme Court on the sub- 
ject of mental health mitigation evi- 
dence in capital cases. The committee 
previously suggested making the dis- 
covery rules applicable to the penalty 
phase of a capital trial, but the court 
decided to provide only for a procedure 
whereby a state expert could examine 
a defendant who intended to present 
expert testimony of mental mitigation. 
In issuing the rule, the court took into 
account the committee’s concerns about 
the proposed time table for notices. The 
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rule was amended, effective January 1, 
1996. 

The committee completed its efforts 
to conform the rule on insanity to the 
Supreme Court’s opinion in State v. 
Hickson, 630 So. 2d 172 (Fla. 1993), 
regarding the use of mental health de- 
fenses other than insanity. The amend- 
ment, which is not intended to expand 
existing case law, provides notification 
procedures by defendants and for the 
appointment of experts for the compul- 
sory examination of the defendant. 

The committee was also asked to re- 
spond to an order of the Supreme Court 
revising the appellate rules on guilty 
pleas and sentencing errors. The com- 
mittee, again, on a short timetable, ana- 


The committee was 
also asked to 
respond to an order 
of the Supreme 
Court revising the 
appellate rules on 
guilty pleas and 
sentencing errors 


lyzed the proposal and adopted the po- 
sition and report of the Appellate Rules 
Committee, which offers new proce- 
dures to allow the trial court to correct 
sentencing errors without the necessity 
of an appeal. 

In other actions, the committee: 1) 
proposed an amendment to Rule 3.180 
to clarify the requirements for the 
defendant’s presence during jury selec- 
tion as discussed by the Supreme Court 
in Coney v. State, 653 So. 2d 1009 (Fla. 
1995); 2) proposed the creation of a new 
rule to govern the release of witnesses 
from subpoenas, as suggested by Jus- 
tice Kogan following the Supreme 
Court’s review of the district court’s 
opinion in Meek v. State, 636 So. 2d 543 
(Fla. 4th DCA 1994); and 3) proposed 
the creation of a uniform procedure for 
filing belated appeals. 

In an effort to anticipate change, a 
special subcommittee chaired by 
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Calianne Lantz worked on proposals to 
accommodate the electronic filing of 
pleadings in criminal cases, should the 
recommendations of the Rules of Judi- 
cial Administration Committee be 
adopted by the Florida Supreme Court. 

An initiative implemented by the pre- 
vious chair was continued this year in 
another effort to stay abreast of crimi- 
nal justice issues: a special subcommit- 
tee, chaired by Susan Hugentugler, 
analyzed all legislative proposals con- 
cerning the criminal law. 

None of this could have been accom- 
plished without the superb technical 
assistance provided by our legal editor, 
Tamara Blenkhorn; without the con- 
stant support of the vice chairs: Judge 
Dedee Costello, Professor Jerome 
Latimer, and James Pierce; without the 
monumental work of the subcommittee 
chairs: Professor Stephen Everhart, 
Dyril Flanagan, Susan Hugentugler, 
Calianne Lantz, Judge Linda 
McCallum, Randy Merrill, David Mor- 
gan, and Donald Murrell; without the 
extraordinary assistance of Maria 
Sachs, who diligently served as commit- 
tee secretary; and without the sound 
parliamentary wisdom of Abraham 
Laeser. I am forever grateful for their 
advice, expertise, and hard work. I am 
also deeply indebted to every member 
of the committee, whose careers bring 
them into daily confrontation with each 
other, but whose consciences prompted 
them to work together as one body 
united by one goal: to improve the sys- 
tem of criminal justice for the common 
good. It has been an honor to serve with 
some of the finest members of the legal 
profession in the State of Florida. 


MELANIE ANN HINES 
Chair 


Family Law 

Capping more than three years of 
work by the Family Law Rules Commit- 
tee, the Florida Supreme Court adopted 
an initial set of Family Law Rules of 
Procedure and Forms in July 1995. Be- 
cause of the extensive changes made 
from existing procedures, the court di- 
rected that the rules and forms be re- 
published in the Florida Bar News and 
allowed two months for the committee 
and members of the Bar to comment. 

Committee members worked dili- 
gently throughout August and met for 
three days in September 1995 to review 


and recommend changes to the rules. 
The committee filed extensive com- 
ments and recommendations for revi- 
sions with the court in late September 
1995. On November 22,1995, the court 
issued a final set of rules and forms, 
effective January 1, 1996. 

The committee has been active this 
year in educating the Bar regarding the 
new rules. Many committee members 
participated in a seminar sponsored by 
the Family Law Section and have con- 
ducted workshops and seminars in their 
own circuits. A summary of rules 
changes was published in the Family 
Law Section Commentator and sent by 
the committee to all circuit judges and 
masters in family divisions. An article 
in the February Journal also detailed 
rules changes. 

The court’s order adopting the rules 
granted the committee a one-year ex- 
tension on the normal four-year cycle 
for amendments. The committee contin- 
ues to review the rules and forms and 
has solicited comments from the Bar 
and the public as the rules are put into 
effect. One emergency amendment was 
filed by the committee and adopted by 
the court in December, shortly before 
the rules became effective. Additional 
revisions of a nonemergency nature will 
be filed with the court in 1996. 

Although the committee’s initial work 
is now completed, additional proposals 
are still being considered. While the 
court did not adopt the committee’s rec- 
ommendations on examinations of mi- 
nor children, it did direct the commit- 
tee to study the issue and report back 
to the court. A subcommittee is actively 
working with members of the mental 
health community to develop rules that 
protect the child while providing the 
information the court needs to make a 
custody decision. Another subcommit- 
tee is considering rules on appointment 
of experts. 


MIcHAEL L. HastinGs 
Chair 


Juvenile Court 


The primary activity of the Juvenile 


‘Court Rules Committee over the past 


year has been to conduct a four-year 
cycle review of the Rules of Juvenile 
Procedure as those rules apply in de- 
linquency, dependency, termination of 
parental rights, and families and chil- 
dren in need of services proceedings. 
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While the function of the committee was 
to review all existing rules and seek 
improvement, it was also required to 
examine the existing rules and respond 
to legislative changes to F.S. Ch. 39 that 
originated in the 1995 Legislature. As 
a result of this process, the committee 
has submitted to the Supreme Court a 
petition containing a number of pro- 
posed amendments. 

The committee was also involved in 
two special projects. A petition request- 
ing adoption of a rule permitting juve- 
nile delinquency detention hearings to 
be conducted by way of remote audio- 
visual communication was presented to 
the Supreme Court and referred to the 
rules committee for analysis and opin- 
ion. The committee reported an over- 
whelming rejection of the proposal to 
the court. To further consider and study 
the idea, the Supreme Court, on Janu- 
ary 25, 1996, authorized the initiation 
of a pilot project in several circuits ter- 
minating in a report to the court at the 
end of a one-year trial period. 

In late December, our committee was 
charged by the Supreme Court with 
examining the discovery deposition rule 
in delinquency cases in order to imple- 
ment a number of changes directed by 
the court. After considering the propos- 
als submitted by the Criminal Proce- 
dure Rules Committee, we met in a spe- 
cial session and adopted a number of 
proposed changes. Although the pro- 
posed juvenile rules in many instances 
mirror those of the criminal rules, there 
are several substantial differences. The 
report of the Juvenile Court Rules Com- 
mittee was submitted to the Supreme 
Court on March 18, 1996, and is pend- 
ing as of this writing. 

I would like to thank those commit- 
tee members who regularly participate 
in our activities. With two special meet- 
ings this year, in addition to the regu- 
lar meetings, we have been very busy 
and your time and efforts are greatly 
appreciated. Speaking for the commit- 
tee as a whole, I would like to commend 
our Bar liaison, Ellen Sloyer, for all the 
time and effort that she dedicates to our 
work. I have found her to be invaluable 
to us as she is, in large part, respon- 
sible for the smooth functioning of this 
committee. 

Finally, on behalf of the committee, I 
would like to solicit input from practi- 
tioners in the areas of delinquency and 
dependency matters. While this com- 
mittee is large and encompasses many 


different points of view and degrees of 
experience, we are always open to sug- 
gestions on how to improve the opera- 
tions of juvenile court. If you have a sug- 
gestion or recognize an area needing 
improvement, please do not hesitate to 
contact the committee. 


Warp L. METZGER 
Chair 


Rules of Judicial 
Administration 


The Rules of Judicial Administration 
Committee serves as a rules coordinat- 
ing committee with regard to all pro- 
posed rule changes. Accordingly, this 
past year the committee devoted a sub- 
stantial amount of time to reviewing 
and coordinating the four-year cycle 
proposals of each rules committee. Each 
rules committee has at least one repre- 
sentative member serving on the Rules 
of Judicial Administration Committee. 
The committee also submitted its own 
four-year cycle report recommending a 
number of changes to the Rules of Ju- 
dicial Administration. 

The proposals which have attracted 
the most attention are the amendments 
to the Rules of Judicial Administration 


relating to court reporting. These 


amendments require a party, who ei- 
ther requests that a proceeding be re- 
ported or who orders a transcript of a 
reported proceeding, to file a notice 
identifying the proceeding by date, lo- 
cation, and time, and also identifying 
the court reporter by name, employer, 
address, and telephone number. These 
amendments also require a party who 
orders a transcript of a proceeding to 
make the transcript available for copy- 
ing by all other parties within 15 days 
after receipt. These proposals have been 
vigorously opposed by the Florida Court 
Reporters Association and were unani- 
mously disapproved by the Board of 
Governors. Also included in the amend- 
ments relating to court reporting is a 
provision to allow the use of compressed 
format transcripts in addition to the 
present standard format. The com- 
pressed format would allow up to six 
standard format pages to appear on one 
compressed format page. This proposal 
received no significant opposition and 
was unanimously approved by the 
Board of Governors. 

Also not endorsed by the Board of 
Governors were proposed rule changes 


which would: 1) limit the size of rules 
committees to no more than 36 mem- 
bers; 2) require at least 25 percent of 
those appointed to serve on rules com- 
mittees each year be individuals who 
were not committee members the pre- 
vious year; and 3) create the position of 
first vice chair who would be appointed 
by the president-elect and would then 
serve as committee chair the following 
year. 

All of the committee’s other propos- 
als were unanimously approved by the 
board. These include a new rule provi- 
sion specifying that the chief justice 
may toll the running of statutory and 
rule deadlines in the event of natural 
disaster, civil disobedience, or other 
emergency situations which require clo- 
sure of the courts or which inhibit the 
ability of litigants to comply with such 
deadlines. Other amendments dealing 
with trial court administration provide 
that: 1) mandatory rotation of judges 
among the various divisions of court 
would not be required in a circuit’s ad- 
ministrative plan; 2) in order for a judge 
to serve more than two consecutive 
terms as chief judge, a supermajority 
two-thirds vote of the circuit’s judges is 
required; 3) a circuit’s local rules and 
administrative orders shall be indexed 
and filed with the clerk of court and 
made readily available at cost of dupli- 
cation; and 4) the chief judge of a cir- 
cuit is mandated to review annually the 
circuit’s administrative orders and cer- 
tify they remain current, inherently 
consistent, and not in conflict with lo- 
cal or Supreme Court rules. 

A proposed new rule adopts the pri- 
orities and procedures of the Resolution 
of the Florida State-Federal Judicial 
Council Regarding Calendar Conflicts 
Between State and Federal Courts. In 
response to the Americans With Dis- 
abilities Act, a proposed new rule re- 
quires all notices of court proceedings 
and all process compelling appearance 
at court proceedings to include a spe- 
cific notice to persons with disabilities, 
providing information as to applicable 
court personnel who may be contacted 
for assistance. A new rule addresses 
potential conflicts in the various rules 
of court and establishes that, in the area 
of appellate practice, the provisions of 
the Rules of Appellate Procedure are to 
be controlling. Another new rule ad- 
dresses the problems associated with 
change of venue in high profile crimi- 
nal cases or other cases in which a 
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venue change will likely create an un- 
usual burden for the receiving county. 

Also proposed by the committee is a 
rule change providing that the Supreme 
Court shall notify appropriate rules 
committees of any emergency amend- 
ments, as soon as practicable, and an 
amendment clarifying that the Board 
of Governors is not required to comment 
upon all proposed rule changes (board 
comment being required only to those 
amendments proposed in conjunction 
with the four-year cycle or when spe- 
cifically requested by the Supreme 
Court). 

Another amendment deletes from the 
rules the provision which presently pro- 
hibits a research aide or secretary to a 


In addition to its 
four-year cycle 
proposals, this year 
the committee filed 
an emergency 
petition to amend 
various Rules of 
Judicial 
Administration on 
the electronic filing 
of documents 


judge from either practicing as an at- 
torney, or subsequently participating in 
any proceeding that was docketed in the 
court during or prior to their term of 
service. Since this addresses ethical 
rather than procedural matters, the 
subject matter is more appropriate for 
the Rules Regulating The Florida Bar. 
In that regard, Rule 4-1.11 relating to 
successive government and private em- 
ployment appears to adequately ad- 
dress the situation. Last but not least, 
a proposed amendment within the four- 
year cycle report addresses the size of 
the blank space now required on the 
upper right corner of papers filed with 
the clerk. The amendment brings the 
existing rule into agreement with the 
requirements of Florida law relating to 
the recording of instruments affecting 
real property. 

In addition to its four-year cycle pro- 
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posals, this year the committee also 
filed an emergency petition to amend 
various Rules of Judicial Administra- 
tion relating to the electronic filing of 
documents. These proposals were also 
unanimously endorsed by the Board of 
Governors. The amendments would 
make the reception of electronic trans- 
mission of documents optional with 
clerks’ offices throughout the state, and 
are designed to assist the courts and 
lawyers in bringing modern technology 
to work within our court system. 

The committee has had a very busy 
and productive year. During 1995-96, 
the committee was fortunate to have 
had the service of vice chairs Dee 
Beranek and Judge Raymond Gross. In 
addition, David Jones was of tremen- 
dous assistance as the committee’s sec- 
retary, as was Madelon Horwich the 
committee’s CLE editor. Paul 
Regensdorf should also be recognized 
for his work as chair of the subcommit- 
tee on electronic filing. Each member 
of the Rules of Judicial Administration 
Committee contributed substantially to 
the committee’s accomplishments, and 
they are all to be commended for their 
hard work, diligence, and professional- 
ism. It has been an honor and a plea- 
sure to have been associated with such 
fine individuals. 


JUDGE MANUEL MENENDEZ, JR. 
Chair 


Small Claims 


The 1995-96 year was a reporting 
year for the Small Claims Rules Com- 
mittee. Accordingly, the committee pre- 
sented its proposed amendments to the 
Board of Governors which passed the 
rules without contention. Shortly there- 
after, in November 1995, the commit- 
tee submitted its four-year cycle rule 
proposals to the Florida Supreme 
Court. The proposals reflect the general 
consensus that claims in the small 
claims court should be handled expedi- 
ently yet effectively with minimal costs 
incurred by the laypersons who present 
such claims. 

Below is a synopsis of the amend- 
ments proposed: 

Rule 7.020—Applicability of Rules of 
Civil Procedure—The committee 
amended subsection (b) regarding dis- 
covery to include Fla. R. Civ. P. 1.380. 
This would enable courts to issue and 
impose sanctions for failure to comply 


with discovery requests. 

Rule 7.070—Method of Service of Pro- 
cess—This rule was modified to exclude 
subsection (i) of Fla. R. Civ. P. 1.070. 
Subsection (i) provides for dismissal if 
service of initial process and initial 
pleading is not made upon a defendant 
within 120 days after filing. This sub- 
section was omitted from Small Claims 
Rule 7.070 because Small Claims Rule 
7.110(e) provides for dismissal of a claim 
for failure to prosecute after six months 
of inactivity. 

Rule 7.110—Dismissal of Actions— 
The committee amended subdivision (e) 
so it would be consistent with Fla. R. 
Civ. P. 1.420 (e). That rule includes spe- 
cific language concerning a stipulation 
staying the action approved by the court 
or a stay order as a condition when an 
action would not automatically be up 
for dismissal based on lack of prosecu- 
tion. 

Rule 7.140—Trial—Subdivision (e) 
was amended to address the concern 
that the judge might instruct a layper- 
son appearing pro se on accepted rules 
of law. The court is permitted to assist 
the party regarding courtroom decorum 
and presentation of material evidence, 
but shall not act as an advocate for the 


y. 

Rule 7.221—Hearing in Aid of Execu- 
tion—The committee added a subdivi- 
sion (a) to this rule in order to make 
Form 7.343 (Fact Information Sheet) 
available for use by both a party and 
the party’s attorney. The amended rule 
will allow the court to order a judgment 
debtor to complete Form 7.343 within 
30 days or other such reasonable time. 
In addition, the rule will allow the court 
to include the order as part of the final 
judgment or to issue the order after the 
judgment. 

Form 7.343—Fact Information 
Sheet—This form was amended to 
make the discovery process more thor- 
ough and practical. The changes allow 
the judgment creditor to better evalu- 
ate the financial position of the judg- 
ment debtor involved. 

Form 7.345—Stipulation for Install- 
ment Settlement and Stay and Order 
Approving Stipulation—A small portion 
of this form was amended to reflect 
state statutory changes regarding the 
rate of post judgment interest which 
accrues in the event a defendant de- 
faults in payment as set forth in the 
stipulation. 

I would like to thank Madelon 
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Horwich, legal editor of CLE publica- 
tions for The Florida Bar for her assis- 
tance in preparing the report contain- 
ing the committee’s four-year cycle rule 
proposals. I would also like to thank 
those members of the committee who 
participated in the process of review- 
ing these rules. 


STEPHEN C. SHENKMAN 
Chair 


Traffic Court 

The Traffic Court Rules Committee 
is composed of judges, traffic magis- 
trates, Department of Highway Safety 
and Motor Vehicle lawyers, and attor- 
neys specializing in DUI, other crimi- 
nal traffic matters, and civil infractions. 
Its function is to monitor legislative 
bills and recommend approval, amend- 
ment, or rejection by the legislature af- 
ter approval of the Board of Governors, 
and to propose to the Florida Supreme 
Court amendments to the Traffic Court 
Rules. In addition, the committee has 
sponsored for the past several years an 
annual CLE program which has offered 
topics in both criminal and civil traffic 
areas. 

This year the committee proposed two 
emergency rule amendments to the 
Supreme Court. The Board of Gover- 
nors supported the amendments and 
they were adopted by the Supreme 
Court on January 11, 1996, for imme- 
diate implementation. Changes to Rule 
6.325 clarified that once a charge for a 
noncriminal traffic infraction has been 
made, it must be tried within 180 days 
from the date of service of the charging 
document on the accused. The change 
to Rule 6.630(d) clarified that traffic 
magistrates can hear and rule on mo- 
tions and otherwise handle normal 
motion practice in infraction cases. The 
new language is included in the Bar’s 
1996 Traffic Court Rules pamphlet. 

The committee recommended to the 
Supreme Court two nonemergency 
amendments and the adoption of a new 
rule. The proposals were approved by 
the Board of Governors and submitted 
to the court for approval as part of the 
four-year cycle of amendments to the 
Traffic Court Rules. 

Rule 6.340 dealing with affidavits of 
admission and waiver of appearance 
was completely revised to conform to 
the common practice of attorneys 
throughout the state. The committee is 


indebted to Vice Chair Michael 
Catalano for the time and effort he de- 
voted to seeking input and drafting re- 
vised language for this rule. The com- 
mittee drafted a new Rule 6.445 to allow 
an accused or a defense attorney to ob- 
tain before trial any relevant docu- 
ments relating to electronic or mechani- 
cal speed measuring devises used by 
and in the possession of the citing of- 
ficer. This rule was promulgated to pro- 
vide a more efficient and just resolu- 
tion of speeding cases. Through the 
effort of Vice Chair Rick Silverman, the 
committee proposed that Rule 6.630(n) 
be amended to allow the defendant to 
request, within a specified time, that 
the case be assigned to a county judge. 
Currently, a defendant can engage in 
forum shopping by asking for the case 
to be assigned to a county judge at any 
time prior to trial. The change would 
require the defendant to make the re- 
quest within 30 days of receipt of the 
traffic citation. These three quadrennial 
proposals are now pending before the 
Supreme Court. 

Numerous prefiled legislative bills 
were discussed but the committee chose 
not to take any formal position for or 
against individual proposals. The com- 
mittee was kept abreast of the Senate 
Committee on Transportation’s work on 
extensive changes to F.S. Chs. 316 and 
318, regarding the standardization of 
fines for noncriminal traffic infractions. 
The proposed bill also seeks to stan- 
dardize and make more meaningful the 
allocation of costs to the various funds 
and trusts receiving money from traf- 
fic citations, as well as examine the fea- 
sibility of creating computerized 
traffic citations, records, and accident 
reports. 

The committee has chosen to conduct 
its next annual CLE program at the 
midyear meeting in January 1997, 
rather than the 1996 annual meeting. 
Scheduling conflicts and the relative 
few programs being offered at the mid- 
year meeting led to the decision. In ad- 
dition, the committee is diligently work- 
ing to put its internal operating rules 
into writing. Included therein will be 
the creation of a steering subcommit- 
tee for the annual CLE program, a rule- 
drafting subcommittee, and a liaison 
position to facilitate work with the 
Criminal Rules Committee. 

Over the past year, the committee has 
worked diligently to assess the status 
of the rules of procedure used in the 


traffic courts and recommend the 
changes necessary to keep them in step 
with the times. Many thanks to ali 
members for their input of ideas and 
hard work. A special note of thanks to 
the Bar’s Traffic Court Rules Commit- 
tee coordinator, Ann Chittenden, for her 
efforts to keep me on task during the 
year. 


JupDGE THomas HowELL BaTeMaN III 
Chair 


Workers’ 
Compensation 


Once again, the Workers’ Compensa- 
tion Rules Committee remained very 
active. In 1993, the legislature com- 
pletely rewrote the Florida workers’ 
compensation law. This rewrite in- 
cluded a vast number of procedural 
changes which necessitated redrafting 
of the rules of procedure. This act also 
created a number of new concepts and 
remedies. For example, the law now 
provides for an expedited hearing in 
cases where the benefits are less than 
$5,000. Procedures for emergency hear- 
ings which were previously found only 
in the rules have now been codified. In 
emergency situations, the new act has 
given judges extremely broad powers. 
Over the past two years, the Workers’ 
Compensation Rules Committee 
drafted a complete set of trial, media- 
tion, and appellate rules to accommo- 
date the many changes in the law since 
the last set of rules was approved in 
1991. 

Except for some slight editorial 
changes and some changes caused by 
oversight, the latest version of the trial 
and mediation rules was completed be- 
fore the annual meeting in June of 1995 
when the current committee took over. 
Some work remained regarding the 
appellate rules. With splendid coopera- 
tion between the judges of the First 
District Court of Appeal and the com- 
mittee, a final set of appellate rules was 
drafted and approved by the commit- 
tee. There was a concerted effort to 
make the Workers’ Compensation Ap- 
pellate Rules conform with the general 
appellate rules. Appellate jurisdiction 
was clarified. 

The complete set of rules, i.e., trial, 
mediation, and appellate, was pre- 
sented to the Board of Governors and 
approved. The rules were then pre- 
sented to the Supreme Court. Probably 
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because there were no objections or 
comments directed to the appellate 
rules, the Supreme Court approved 
these rules on November 9, 1995, but 
set the trial and mediation rules for oral 
argument on January 9, 1996. These 
new appellate rules have been pub- 
lished under Jn re: Amendments to the 
Florida Rules of Workers’ Compensa- 
tion Procedure, 664 So. 2d 945 (Fla. 
1995). Our committee continues to work 
closely with the district court judges in 
an ongoing effort to improve the appel- 
late rules. 

There were four “objections” filed 
with the Supreme Court regarding the 
trial rules. Two were not controversial. 
A third objection was to the wording of 
Rule 4.028(a)(3) dealing with managed 
care grievance procedures. A fourth 
objection concerned the requirement 
under FS. §440.105(7) (1994) that the 
injured employee actually sign and at- 
test to the petition. These “objections” 
prompted an order from the Supreme 
Court to conduct a special meeting of 
the committee which was held on Janu- 
ary 12, 1996, in Orlando. At that meet- 
ing, the committee voted to slightly 
change the wording of Rule 4.028(a)(3) 
to conform exactly to the wording of FS. 


§440.134(16) (1994), which specifically 
references subsections 440.13(2)(a) and 
(b) but does not reference subsection 
440.12(2)(c).Also the committee wanted 
to clarify that grievance procedures 
under managed care ended with the 
managed care plan itself and did not 
include an appeal process to the appro- 
priate agency under theAdministrative 
Procedure Act. 

The committee did not make any rec- 
ommendation regarding a change that 
would modify or even negate the statu- 
tory requirement that the individual 
employee must sign the petition for ben- 
efits. However, it was acknowledged 
that in cases where the injured em- 
ployee was out of the country or, for that 
matter, even out of state, the signature 
requirement might be difficult to meet. 

The trial and mediation rules remain 
pending before the Supreme Court as 
of the deadline for this report. Action 
approving the rules is expected soon. 
Over the past six years, there have been 
three major rewrites of the Florida 
Workers’ Compensation Act. On each 
occasion, the rules of procedure had to 
be redrafted to conform with the statu- 
tory changes. In the final version of the 
rules, it was necessary to address many 


rather novel and unique provisions. As 
noted above, there was a need to rewrite 
the emergency hearing rule and to cre- 
ate a new rule covering expedited hear- 
ings created under F.S. §440.25(4)(j) 
(1994). Most of the trial rules had to be 
rewritten. New rules were drafted to 
deal with new situations. These rules 
also attempt to deal with the age-old 
question of which issues should be prop- 
erly presented to the judge of compen- 
sation claims by motion and which is- 
sues must be presented in petition form. 
These rules now include procedures for 
presenting both “procedural” motions 
and “substantive” motions. In response 
to the legislative changes and to the 
request of the workers’ compensation 
bar, the committee made many other 
innovative changes to the rules. 

Over the years this committee has re- 
sponded professionally and with the 
highest degree of skill to each challenge 
presented by circumstances. The 1995- 
96 committee has carried on that tra- 
dition. 


MICHAEL J. DEMarRKO 
Chair 


The 
Time 
Has 
Come... 


It lists more than 200 free 
or low-cost government publica- 
tions on topics like money, food, 
jobs, children, cars, health, and 
federal benefits. 

Don’t waste another minute, 
send today for the latest free 
Catalog and a free sample booklet. 
Send your name and address to: 


...to send for the latest 
copy of the free Consumer 
Information Catalog. 


Consumer Information Center 
Department TH 
Pueblo, Colorado 81009 


72 THE FLORIDA BAR JOURNAL/JUNE 1996 


‘4 

3 
ie 


PUBLIC SERVICE COMMITTEES 


Clients’ Security 
Fund 


Fiscal year 1995-96 has been another 
very active year for the Clients’ Secu- 
rity Fund Committee and the Board of 
Governors. The Clients’ Security Fund 
received 176 new claims during this 
period until March 1996, and the Board 
of Governors reviewed 168 claims. This 
number includes claims filed in previ- 
ous years, but only approved for pay- 
ment during the current fiscal year. 
Approved for payment at this time are 
44 claims totaling $260,178. Our fiscal 
year does not end until June, so we an- 
ticipate at the writing of this report that 
there will be additional sums approved 
in addition to the above-mentioned fig- 
ure, claims totaling $427,567. It is likely 
that many if not all of these claims will 
be considered by the board before the 
end of this fiscal year. 

Under the fund’s current operational 
rules, all claims which do not exceed 
$10,000 are paid in full. Aclaim which 
is approved in an amount between 
$10,000 and $50,000 has a payment of 
$10,000, with the remainder held into 
a contingency pool until the end of the 
fiscal year. After the close of the fiscal 
year, the amount of money that is un- 
paid on the claims which exceed 
$10,000 is then paid on a pro-rata ba- 
sis if there are insufficient funds to pay 
the claims in full. 

The committee is composed of 35 at- 
torneys located throughout the state 
who investigate and report on each 
claim and meet three times a year to 
review the reports and make recom- 
mendations to the Board of Governors. 
In the past, the committee has recom- 
mended that rules/legislation be passed 
requiring payee notification of settle- 
ment disbursements by insurance car- 
riers and mandatory bonding of attor- 
neys where they serve as personal 
representatives and trustees. Although 
the committee has not been able to gen- 
erate enough support to have these sug- 


gestions implemented, it continues to 
endorse them as measures that will re- 
duce the losses sustained by the pub- 
lic. In addition, the committee contin- 
ues to urge the Board of Governors to 
recommend to the Florida Supreme 
Court that the portion of the annual 
dues allocated to the fund be increased 
to fully fund the payment of all ap- 
proved claims up to $50,000. 


A.J. “Stan” MusIAL, JR. 
Chair 


Consumer Protection 

This year has been a productive and 
active one for the committee. The 
committee’s scope and function con- 
tinue to be to study Florida’s consumer 
protection laws, help strengthen them 
where necessary, and to consider means 
whereby consumers and the Bar will 
become better informed about the laws. 

In the legislative area, the Public In- 
terest Law Section and the committee 
sought permission from the Board of 
Governors to propose an amendment to 
the Florida Unfair and Deceptive Trade 
Practices Act, F.S. §501.201, et seq. 
(Little FTC Act). The proposed amend- 
ments, drafted by Legislation Subcom- 
mittee Chair Raymond Ingalsbe, would 
add a minimum statutory damages pro- 
vision and would change the attorneys’ 
fee provision from prevailing party to 
prevailing plaintiff. Prior to requesting 
this legislative position, the committee 
had first surveyed and compiled infor- 
mation on similar statutes in other 
states and found Florida’s statute lack- 
ing in those areas. However, because of 
opposition from the Business Law Sec- 
tion and individual Board of Governors 
members, the committee’s request was 
denied, although the Public Interest 
Law Section was given permission to 
proceed. 

The committee continued to improve 
the Call-a-Law program, which began 
in 1990. The program is a collection of 


64 recorded audio messages on a vari- 
ety of basic legal topics including land- 
lord/tenant rights, dissolution of mar- 
riage, and DUI. It is accessed by calling 
904/651-1200. In addition to reviewing 
and updating the topic scripts, the com- 
mittee has searched for ways to make 
the program more accessible to the pub- 
lic, such as using a toll-free number, but 
funding has been a deterrent. In Octo- 
ber 1995, Call-a-Law Subcommittee 
Chair Tim Horkan initiated a trial pro- 
gram with the Orlando Sentinel using 
a 511 exchange which requires only a 
25¢ call for residents of Orange, Semi- 
nole, and Osceola counties. Preliminary 
figures indicate usage has increased. 
Mr. Horkan’s subcommittee will seek to 
expand this pilot program to other ar- 
eas. 

The Board of Governors approved 
publication of the committee-sponsored 
brochure entitled “Debtors’ Rights in 
Florida” as part of the Bar’s consumer 
series. This brochure was prepared by 
the Florida Legal Services Consumer 
Workgroup. Michael Schiff prepared a 
practical article entitled “Auto Re- 
pairs—Do Attorneys Have the Right 
Tools?” for the January 1996 issue of 
The Florida Bar Journal. 

Two new projects were also initiated 
this year. One was the implementation 
of a CLE mini-seminar presentation at 
each committee meeting. CLE credit is 
awarded to those attending which 
makes for better participation at the 
meetings. Topics and presenters in Sep- 
tember and January included Legal 
Aspects of Consumer Automobile Leas- 
ing by Assistant Attorney General Mona 
Fandel; Fair Debt Collection byAndrew 
Spark; Automobile Sales and Lease 
Fraud by Raymond Ingalsbe; The Home 
Ownership Equity Protection Act of 
1994, and The Truth-in-Lending Act 
Amendments of 1995 by the chair. 

Vice Chair Ken Nolan initiated plans 
for a new speaker series to education 
consumers around the state on basic 
consumer issues. Targeted audiences 
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will include senior citizens and high 
school students. 


C. BRENNER 
Chair 


Fee Arbitration 

Since its inception in 1989, the Stand- 
ing Committee on Fee Arbitration has 
acted as the policy-making and liaison 
body of the fee arbitration program. 
Charged with prescribing uniform 
forms and rules of procedure, giving 
advice concerning fee arbitration mat- 
ters, gathering and maintaining statis- 
tical information, and generally pro- 
moting the program, the committee acts 


The committee acts 
as a liaison between 
the Board of 
Governors and the 
“backbone” of the fee 
arbitration program, 
the 24 circuit 
committees located 
throughout the state 


as a liaison between the Board of Gov- 
ernors and as the “backbone” of the fee 
arbitration program, the 24 circuit ar- 
bitration committees located through- 
out the state. 

A major task during 1995 was 
completion of the revised arbitrator’s 
handbook, which was a follow-up to a 
number of amendments to the fee arbi- 
tration rule approved by the Florida 
Supreme Court in October 1994. The 
arbitrator’s handbook is distributed to 
each circuit chair and the members of 
each circuit committee, and contains 
extensive practical guidance on how to 
properly conduct arbitration proceed- 
ings at the circuit level. The revised 
handbook was distributed to the new 
circuit chairs in July 1995. 

Currently, the standing committee is 
designing a project to encourage greater 
utilization of the fee arbitration pro- 
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gram. At the January meeting, the 
quarterly statistics from the circuits 
were reviewed, and those committees 
which seemed to have inactive pro- 
grams were identified. A member of the 
standing committee was appointed to 
act as a liaison for each one of these 
inactive circuit committees. The liai- 
sons have been assigned the task of 
personally contacting the circuit com- 
mittee chairs, and soliciting input as to 
why the program is not more frequently 
utilized, and what suggestions the cir- 
cuit chair has to improve utilization of 
the program. The liaisons will compile 
reports for the June meeting so the 
standing committee can consider rec- 
ommendations on achieving greater uti- 
lization of the program within those cir- 
cuits that have been relatively inactive. 


PETER REED CorRBIN 
Chair 


Law Related 


Education 

The mission of the Law Related Edu- 
cation Committee is to promote effec- 
tive law related education programs in 
grades K-12, with emphasis on under- 
standing the rights and responsibilities 
of citizens in a participatory democracy. 
Our committee continued its long- 
standing tradition of revising and up- 
dating for publication the “Legal Guide 
for New Adults,” which explains basic 
laws focusing on the rights and respon- 
sibilities upon becoming an adult. This 
pamphlet, which is distributed to high 
school seniors each year, covers a vari- 
ety of topics including driving, drink- 
ing, consumer protection, voting, and 
jury duty. 

The committee continued to work 
closely with the Florida Law Related 
Education Association (funded with as- 
sistant from The Florida Bar Founda- 
tion IOTA Program) offering advice, 
assistance, and volunteers with many 
of its programs, including We The 
People—A Constitutional Law Compe- 
tition, the Statewide Mock Trial Com- 
petition, and the Youth Summit, an 
adjunct to the mock trial competition. 

Internally, the committee continued 
to work with Bar members and with the 
committee on pro bono services toward 
obtaining approval for certain law re- 
lated education activities as counting 
toward attorneys’ required pro bono 
services. We hope to expand the areas 


of activity that will qualify for pro bono 
services. 

One of the functions of the commit- 
tee which we have tried to expand and 
give some structure to this year is that 
of “clearinghouse” for information on 
law related activities across the state. 
We have had presentations and 
roundtable discussions at committee 
meetings about some excellent pro- 
grams and activities that can be repli- 
cated. Our goal is to develop effective 
forums and avenues to communicate 
with Bar members on available activi- 
ties for their involvement. We will be 
seeking to enhance the public’s percep- 
tion of the important public service role 
that lawyers play when they are in- 
volved in law related education activi- 
ties, to inspire and motivate members, 
to make it easier for involvement in law 
related activities, and to increase the 
extent and the effectiveness of law re- 
lated education activities and programs 
throughout the state. 


Noe. G. LAWRENCE 
Chair 


Lawyer Referral 


Service 

The Lawyer Referral Service Com- 
mittee had a very active and produc- 
tive year. The committee focused on 
continuing to improve the operation of 
The Florida Bar Lawyer Referral Ser- 
vice. The addition of one part-time law- 
yer referral service clerk during the 
peak hours of 10 a.m. to 2 p.m. helped 
to alleviate the number of calls that 
receive a busy signal. The most recent 
traffic report for the service revealed 
that only 24 percent of the incoming 
calls and only six percent of the callers 
receive a busy signal. This is down from 
a high of 60 percent just a year ago. 

The addition of staff helped in estab- 
lishing a new record of 550 referrals 
made in one day, and brought the year’s 
total referrals to a record-breaking 
95,478. 

The service moved into a renovated 
office in the basement of the Bar build- 
ing in Tallahassee in August 1995, 
which has also helped to improve the 
operation of the service. The office is 
away from the heavily trafficked areas 
of the Bar and the clerks can now make 
referrals in a more efficient manner. 

The committee also developed a com- 
prehensive targeted Yellow Page adver- 
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tising campaign in key populous coun- 
ties. The. committee approved the cre- 
ation and purchase of half-page ads in 
Dade, Volusia, Lee, and Alachua coun- 
ties. The ads will help to increase pub- 
lic awareness to increase referrals and 
revenues. 

The committee recruits lawyers for 
the service by advertising in the Bar 
News and in local bar association news- 
letters, and by targeting new Bar mem- 
bers and lawyers in counties and cities 
that in the past have had little repre- 
sentation. 

The service took over coverage of Polk 
County on January 2, 1996. The Polk 
County Bar Association Lawyer Refer- 
ral Service ceased operations on Decem- 
ber 31, 1995, and the service staff 
worked with the executive director of 
the Polk County service to make a 
smooth transition. The service actively 
recruited lawyers from Polk County and 
sent out press releases announcing the 
changeover. The committee explored 
the possibility of lawyer referral service 
panel members being able to count the 
free legal advice given to LRS clients 
toward their aspirational goal of annu- 
ally providing at least 20 hours of pro 
bono legal service to the poor under 
Rule 4-6 of the Rules of Regulating The 
Florida Bar. The committee requested 
an opinion from The Florida Bar’s co- 
ordinator for the voluntary pro bono 
plan and received a response in the af- 
firmative as long as the pro bono assis- 
tance provided is to the poor or work- 
ing poor and to those who lack access 
to the legal system. 

The committee was asked by The 
Florida Bar Advertising Task Force for 
input on ads for private and Bar-spon- 
sored lawyer referral seryices. The task 
force received a recommendation from 
the Bar’s Standing Committee on Ad- 
vertising to endorse a proposed amend- 
ment to Rule 4-7.8, Lawyer Referral 
Services, Rules Regulating The Florida 
Bar, that would require lawyer refer- 
ral service ads to expressly disclose the 
basis upon which lawyers are permit- 
ted to join the service’s panel and the 
basis on which the service makes the 
decision to refer prospective clients. The 
Lawyer Referral Service Committee 
made recommendations to the task 
force in April. 

The committee thanks The Florida 
Bar Board of Governors for their con- 
tinued support in helping make The 
Florida Bar Lawyer Referral Service 


more efficient and productive and help- 
ing thousands of Florida citizens by 


providing them access to the legal sys- 


tem. 


Barry A. STEIN 
Chair 


Military Affairs 

The Military Affairs Committee ad- 
dresses the delivery of legal services to 
military personnel and veterans. The 
committee sponsored a request to the 
Board of Governors to adopt a rule to 
allow military lawyers, who may not be 
members of The Florida Bar, to repre- 
sent lower ranking enlisted personnel 
in state courts in specified cases. Rep- 
resentation under this exception would 
be limited to landlord/tenant actions, 
small claims actions, consumer protec- 
tion actions, and similar type actions. 
In many cases, these military service 
personnel have found it difficult to eco- 
nomically retain an attorney. Military 
lawyers providing this assistance would 
be under the supervision of a licensed 
Florida practitioner. This exception is 
intended not only to provide increased 
legal representation to our military ser- 
vice personnel in Florida, but also to 
assist the Bar in meeting its responsi- 
bility to provide legal assistance to 
those individuals who are economically 
disadvantaged. 

The Annual Symposium was a re- 
sounding success. The symposium af- 
fords the committee the opportunity to 
introduce Florida law to active and re- 
serve judge advocates assigned to 
Florida. This year the committee added 
workshops in several areas of interest 
to military practitioners. The sym- 
posium’s guest speaker was the Assis- 
tant Judge Advocate General of the 
Army, Brigadier General John D, 
Altenburg, Jr. 

Work is still needed to determine if 
military personnel, both active and re- 
serve, are eligible for local bar referral 
assistance, and if the Bar referral ser- 
vices should recognize military law as 
an area of practice for referral purposes. 
The committee, through individual par- 
ticipation, supported the Homeless Vet- 
eran National Standdown program by 
providing civil and criminal advice at 
the “standdown locations.” 

The committee, this year, designated 
a liaison to the Governmental Lawyers 
Section. Many of the issues pertaining 


to military lawyers also are issues of 
concern to governmental lawyers. 


Henry T. Swann III 
Chair 


Prepaid Legal 
Services 

The Florida Bar Prepaid Legal Ser- 
vices Committee has been extremely 
active in safeguarding the interests of 
laypersons and attorneys who partici- 
pate in group legal service plans and 
insurance. The committee meets on a 
regular basis to review all ongoing plans 
and consider new plans. As in the past, 
members of the committee participated 
in the semi-annual Bridge-the-Gap 
seminars and sponsored a Prepaid Le- 
gal Service Seminar at the annual 
meeting. Representatives of several ma- 
jor national prepaid legal plans were in 
attendance both as guest speakers and 
participants. 

Topics of the seminar included discus- 
sion regarding Ch. 9 and Ch. 642 Plans, 
What to Expect from Prepaid Legal 
Plans: A Lawyer’s Perspective, and pre- 
sentations by Hyatt Legal Plans on Pre- 
paid Legal Plans: How Do Lawyers Ben- 
efit?, by Midwest Legal Services, Inc., 
on Preparing for the Year 2000, and by 
the Florida Lawyers’ Legal Insurance 
Corporation. 

The committee has enjoyed increased 
participation with outstanding atten- 
dance. Representatives of the plan ap- 
plicants have been extended invitations 
to attend the committee meetings to 
present their proposals. The committee 
currently oversees 41 prepaid legal 
plans. 

Committee members volunteer their 
services with The Florida Bar Speaker’s 
Bureau, which provides local bars and 
civic groups with speakers. The commit- 
tee has actively sought greater partici- 
pation of attorneys in group and indi- 
vidual prepaid legal service plans 
through articles in the Florida Bar 
News. 

The Florida Bar Prepaid Legal Ser- 
vices Committee has prepared a pre- 
paid legal services manual informing 
new committee members of their role 
and responsibility to The Florida Bar. 
This manual was prepared with the 
guidance of our staff liaison, Maritza 
Sanchez. 

The committee conducts an annual 
review of all applicable Florida Statutes 
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pertaining to prepaid legal services and 
legal insurance plans. The committee 
has worked directly with the office of 
the Florida Insurance Commissioner 
regarding recent changes involving le- 
gal insurance plans. All plans will soon 
require pre-approval by the Insurance 
Commissioner’s office prior to review by 
the committee. 

Members of the committee are regu- 
larly assigned the responsibility to re- 
view the annual updates and submis- 
sions by each participating prepaid 
legal service plan. Each submission is 
carefully reviewed for conformance with 
the applicable rules and Florida Stat- 
utes. The committee has adopted a new 
program wherein a plan which substan- 


The scrutiny and 
close attention to 
every detail of each 
prepaid legal plan is 
given to ensure the 
safety of all 
laypersons 


tially complies with the applicable rules 
and Florida Statutes, but falls short in 
a nonsubstantive area is given the op- 
portunity to correct the deficiency and 
report directly to an individual commit- 
tee member who has been authorized 
to accept the plan. This new procedure 
enables the committee to be more re- 
sponsive to the needs of the sponsoring 
attorneys and their plans. This absolves 
the need to wait for the next scheduled 
meeting of the committee. The scrutiny 
and close attention to every detail of 
each prepaid legal plan is given to en- 
sure the safety of all laypersons who are 
participants in the individual plans and 
to safeguard their interests. 


Scott R. Jay 
Chair 
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Public and Member 


Information 

Beginning with the 1995-96 admin- 
istrative year, the former Public Rela- 
tions Committee became known as the 
Public and Member Information Com- 
mittee. The committee retained its 
structure of having 10 at-large mem- 
bers with representatives from each 
section and division. The committee was 
also authorized to have up to five 
nonlawyers who have special expertise 
or interest in communications-related 
activity. The responsibilities of the com- 
mittee are to generate proposals and 
make recommendations for communi- 
cations activity in keeping with the 
guidelines, priorities, and policies es- 
tablished by the Board of Governors. 

The Public and Member Information 
Committee also coordinates any com- 
munications project, promotional pro- 
gram, or advertising campaign pro- 
posed by any program, section, division, 
or committee of The Florida Bar di- 
rected at the public or members of the 
Bar. (The Board of Governors estab- 
lished a board-level Communications 
Committee charged with the responsi- 
bility of ensuring continuity and focus 
of internal/external communications in 
support of the Bar’s organizational and 
strategic objectives.) 

The Board of Legal Specialization and 
Education (BLSE) requested that the 
committee and Bar staff assist in pro- 
moting certification and developing in- 
formational materials. The BLSE al- 
lowed the contract it had with a 
Tampa-area advertising agency to ex- 
pire. The committee asked staff to as- 
sist the BLSE to the extent practical. 

An issue that was presented to the 
committee involved the regular distri- 
bution of the news releases regarding 
Supreme Court-imposed lawyer disci- 
pline. To include substantial detail re- 
garding the transgressions of individual 
lawyers was becoming very time con- 
suming (because of the increasing num- 
ber of disciplines due to the increasing 
number of lawyers). The committee 
agreed that public notice of disciplined 
lawyers was an obligation of the Bar, 
but felt only brief and necessary details 
should be released with notice to the 
media if more details are wanted, to 
contact the Public Information and Bar 
Services Department. That practice 
was adopted. 

The committee developed and ap- 


proved a comprehensive Model Attor- 
ney-Client Relations Communications 
Program. The proposed model involved 
local surveys of lawyers, creating 
awareness among local lawyers, a work- 
shop and pledge program, implementa- 
tion period with direct support from The 
Florida Bar, and a followup survey to 
tést results. The committee is distrib- 
uting the proposed plan to other com- 
mittees and local bar associations for 
input. 

The committee supported the devel- 
opment of The Florida Bar homepage 
on the Internet and will be making sug- 
gestions regarding content. 


ALAN FIELDS 
Chair 


Unlicensed Practice 


of Law 

This past year has been one of many 
accomplishments for the unlicensed 
practice of law program. This is the first 
year that all five UPL branch offices 
have been up and running. The attor- 
neys staffing the offices have provided 
assistance to the local circuit commit- 
tees and are handling the prosecution 
of UPL cases. At the time of this writ- 
ing, there are 21 unlicensed practice of 
law prosecutions pending before the 
Supreme Court of Florida, one of which 
is for contempt of an earlier injunction. 
A contempt case against another indi- 
vidual resulted in a sentence of 30 days 
in jail for engaging in the unlicensed 
practice of law in violation of an earlier 
injunction. The pending contempt case 
involves an individual who is giving 
advice and preparing forms in immigra- 
tion matters. Among the cases we are 
prosecuting are several “legal techni- 
cians,” an attorney who was disbarred 
in another state, an applicant to The 
Florida Bar, several living trust com- 
panies, a public adjuster, and a collec- 
tion agency. 

As anticipated when the additional 
positions were approved, branch UPL 
counsel have helped streamline and 
improve the UPL system. In a further 
effort to streamline the UPL process, 
President DeVault appointed the UPL 
Task Force to study the UPL program 
and rules. As chair of the Standing 
Committee, I served on the task force. 
Vice Chair Wayne L. Thomas also par- 
ticipated. The task force was chaired by 
Ky Koch. After studying the issue for 
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several months and receiving input 
from the standing committee, the task 
force made several recommendations 
which were adopted by the board in 
January. The recommendations include 
rule changes to the Rules Governing the 
Investigation and Prosecution of the 
Unlicensed Practice of Law which are 
pending before the Supreme Court of 
Florida, the adoption of litigation guide- 
lines, and a recommendation that the 
UPL Department and the Lawyer 
Regulation Department continue to 
conserve Bar resources through the 
sharing of office space, office equip- 
ment, and personnel whenever possible 
but does not recommend an overlay of 
responsibilities or duties at this time. 

Among the rule changes filed with the 
Supreme Court of Florida is an amend- 
ment to the composition of the stand- 
ing committee. The existing rule re- 
quires at least 15 members, five of 
whom must be nonlawyers. Historically, 
the standing committee has been made 
up of 30 to 37 members. The proposed 
amendment requires 37 members, 18 
of whom shall be nonlawyers. It also 
allows for the chair and vice chair to be 
nonlawyers. We believe that the partici- 
pation of the public members will fur- 
ther enhance the UPL program. 

An additional rule amendment filed 
by the Bar on behalf of the standing 
committee asks the court to allow the 
granting of restitution in unlicensed 
practice of law prosecution. The stand- 
ing committee believes that requiring 
the unlicensed practitioner to pay res- 
titution furthers the goal of protecting 
the public from the unlicensed practice 
of law. Oral argument on the amend- 
ment was held in early April. 

In November, the standing commit- 
tee issued a proposed formal advisory 


opinion regarding the activities of Com- 
munity Association Managers (CAM). 
The questions, proposed by a CAM, in- 
volved the preparation of certain docu- 
ments and the rendering of certain ad- 
vice. While the standing committee 
found that many of the activities were 
not the unlicensed practice of law, the 
standing committee did have concerns 
with certain areas. The proposed opin- 
ion was filed with the Supreme Court 
of Florida and oral argument was held 
in early April. At the time of this writ- 
ing, we are awaiting action by the court. 

One of the most successful and re- 
warding projects of the UPL Depart- 
ment undertaken this year involved 
providing assistance to victims of UPL. 
Working in conjunction with the Con- 
sumer Protection Committee of the Real 
Property, Probate and Trust Law Sec- 
tion of The Florida Bar, the UPL De- 
partment matched volunteer attorneys 
to individuals who had paid a living 
trust company to prepare documents 
but never received a finished product. 
The victims, mostly elderly, were of- 
fered the assistance of a Florida attor- 
ney to counsel them on their estate 
planning needs and prepare the docu- 
ments which would best meet those 
needs. The positive response from the 
victims has been overwhelming. A simi- 
lar project is being undertaken by the 
Sarasota County Bar. Several attorneys 
have volunteered to review living trusts 
which were prepared by a financial 
planner. The UPL Department is pres- 
ently developing a permanent program 
to work with other sections and com- 
mittees should volunteer attorneys be 
needed in the future. 

In an effort to provide further train- 
ing to our circuit and standing commit- 
tee members, the standing committee, 


with the leadership of Vice Chair 
Wayne L. Thomas, sponsored an insti- 
tute to address UPL issues, and to dis- 
cuss the nuts and bolts of a UPL inves- 
tigation. The highlights of the program 
were a panel discussion and a problem- 
solving session. Special thanks to Karen 
McLead, Wayne L. Thomas, Gary L. 
Summers, Frank J. Taddeo, Roxanne 
MacGillivray, Varn A. Heyl, Ernest J. 
Kirstein, Jr., Norman L. Schroeder II, 
and Lori S. Holcomb for making the 
institute a success. 

This year the standing committee 
established a UPL Speakers Project. We 
are recruiting members of the standing 
committee and circuit committees to 
speak to local bars and other organiza- 
tions. Norman L. Schroeder II, vice 
chair of the standing committee, is 
heading up this project which we hope 
to have off the ground shortly. 

Finally, I wish to thank and recognize 
UPL Counsel Mary Ellen Bateman, 
Assistant UPL Counsel Lori S. 
Holcomb, and Branch UPL Counsel 
Janet E. Bradford, Loretta C. O’Keeffe, 
Barry W. Rigby, and Jacquelyn P. 
Needelman for all of their assistance, 
dedication, and hard work. Many 
thanks for this successful year are ex- 
tended also to committee members and 
particularly the committee vice chairs, 
Wayne L. Thomas, James E. McDonald, 
and Norman L. Schroeder II. It is 
through the efforts of these individuals 
and all of the volunteer members of the 
local circuit committees that we are able 
to satisfy the mission of protecting the 
public from the unlicensed practice of 
law. 


JOHN A. YANCHUNIS 
Chair 


Honor the memory 


of 


a loved one with... 


(A Gurr OF 
“REMEMBRANCE 


Make your donation today by calling 


A. 
Diabetes 
e Association. 


Memorial Program 


1-800-741-5698 
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SUBSTANTIVE Law COMMITTEES 


Aviation 

During the past year, the Aviation 
Law Committee realized its long-stand- 
ing goal of obtaining approval for avia- 
tion law certification. After a three-year 
effort led by former committee chair Ed 
Booth, Jr., board certification in avia- 
tion law is now a recognized area of 
specialization. The first group of attor- 
neys seeking board certification in avia- 
tion law sat for the initial examination 
in May. 

The committee has sponsored spring 
and fall aviation law seminars, and is 


The Computer Law 
Committee became 
one of the first Bar 
components to 
establish a 
homepage on the 
Worldwide Web 


committed to continuing these seminars 
in the future. Our speakers have in- 
cluded Eddie Thomas, chief counsel of 
the Federal Aviation Administration’s 
Southern Region, William P. Kelly, Jr., 
nationally known author and aviation 
expert, and many of our committee 
members. Our fall seminar was held at 
Cape Canaveral, and NASA was kind 
enough to provide us an escorted VIP 
tour of the Kennedy Space Center. Also 
attending this seminar were members 
of the Georgia Bar Aviation Law Sec- 
tion. 

The committee has begun looking into 
the possibility of seeking section status. 
A preliminary determination indicates 
that section status would be advanta- 
geous, and along with board certifica- 
tion in aviation law, would allow avia- 
tion law practitioners a significant 
opportunity to pursue our mutual in- 


terests. However, since section status 
requires a much higher level of partici- 
pation than currently exists on the com- 
mittee, it may be necessary to create a 
joint section with another substantive 
law committee. We will continue to pur- 
sue the possibility of section status over 
the next year. 


JERRY H. TRACHTMAN 
Chair 


Computer Law 

The Computer Law Committee 
broadened its horizons this year. It be- 
came one of the first Bar components 
to establish a homepage on the World- 
wide Web on the Internet. The quality 
and speed of this effort is attributable 
to the fine work of the Ad-Hoc 
“HomePage” Subcommittee chaired by 
Charles Levy and to the courtesy of 
Internet Solutions, Inc. The committee’s 
home page can be found at http:// 
lawlinks.com/flacom/committee.html. 

With the advent of the committee’s 
web presence, its mediation project has 
begun to communicate its availability 
to other bar associations, corporate 
counsel, and lawyers’ groups via the 
Internet. The mediation project, chaired 
by John A. Henneberger, has coordi- 
nated several successful mediations. A 
proposal is being presented by that sub- 
committee regarding possibly requiring 
court certification of the panel mem- 
bers. A vote is set for the June annual 
meeting. 

Our newsletter, edited by Lee Hol- 
lander, is alive and well and also reach- 
ing out into “cyberspace.” The prior is- 
sue is already posted on the committee’s 
web page and the (February) issue is 
in the process of being “uploaded.” 

Our Legislation Subcommittee, 
chaired by Andrew Greenberg, has been 
actively monitoring the proposed legis- 
lation on digital signatures and other 
recent proposals impacting computer 
law. A full report will be presented at 
the June annual meeting and a sum- 
mary will be included in our next news- 
letter. 

Our CLE Subcommittee, chaired by 
Dave Ellis, has organized an exciting 
program concerning the Law of 
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Cyberspace. The seminar will be pre- 
sented in conjunction with the Bar’s 
annual meeting on Friday, June 21. 

The committee has coordinated with 
other Bar sections and committees sub- 
stantive and procedural issues that 
impact on computer law. 

As the growing popularity of the 
Internet and computer technology pre- 
sents continuing challenges to society 
and its laws, the committee seeks to 
foster an exchange of ideas among 
members who practice in this field and 
to help educate the general bar concern- 
ing these cutting-edge issues. This past 
year has brought many interesting is- 
sues to our attention and we look for- 
ward to another exciting, productive 
year. 


I. Rosas 
Chair 


Media and 


Communications Law 

The impact of O.J. Simpson’s trial on 
the legal profession, including its effect 
on public access to court proceedings, 
was the leading topic of discussion at 
The Florida Bar’s 22nd Annual Media- 
Law Conference, held in Orlando on 
March 2. 

This year’s conference—chaired by 
Jonathan Kaney with assistance from 
Robert Dees, David Evans, Tom Julin, 
Karen Kammer, Dana McElroy, 
Kathleen Pellegrino, and Robert 
Rivas—was a resounding success. More 
than 200 lawyers and journalists at- 
tended and heard a lively roundtable— 
moderated by FSU President Talbot 
“Sandy” D’Alemberte — which included 
Florida Bar President John DeVault, a 
Los Angeles lawyer who represented 
the news media in the Simpson case, 
and Florida media lawyers, journalists, 
and criminal-defense counsel. The dis- 
cussion was anything but dull; opinions 
on the panel were sharply divided and 
vigorously expressed on this timely is- 
sue. Continuing with the conference’s 
theme, luncheon speakers Roger Cos- 
sack and Greta Van Susteren capti- 
vated the attendees with anecdotes and 
observations from their experiences 
commenting on the trial for CNN and 


interviewing Simpson after his acquit- 
tal. 

Also at the conference, President 
DeVault presented the Bar’s 41st An- 
nual Media Awards, given each year in 
recognition of excellence in reporting 
legal issues in Florida. The awards, se- 
lected by a panel that included lawyers 
Ed Mullins and Beth Johnson and jour- 
nalists, went to the Florida Times- 
Union of Jacksonville, the Northwest 
Florida Daily News of Ft. Walton Beach, 
WTVT-Channel 13 of Tampa, and 
Florida Public Radio of Tallahassee. 
Winners designated $1,000 scholar- 
ships, funded by Florida Lawyers for 
the Maintenance of Excellence 
(FLAME), to the Florida journalism 
schools of their choice. Honorable men- 
tions also were awarded to the Miami 
Herald, the Orlando Sentinel, and the 
News-Herald of Panama City. 

The committee hosted 19 Florida 
journalists at the Sixth Annual Florida 
Bar Reporters’ Workshop in September 
in Jacksonville. Workshop facilitators 
George Gabel and Suzanne Judas put 
together a rigorous morning-to-night, 
three-day program on all aspects of the 
legal system, including hands-on re- 
search instruction at a law library. The 
journalists were unanimous in com- 
menting that the workshop helped 
them better understand the judicial 
system, and will assist in their cover- 
age of courts. 

Also during the past year, the com- 
mittee undertook a rewrite of the 
Florida Reporters’ Handbook, produc- 
ing a more streamlined, user-friendly 
version of this popular reference tool for 
journalists on the courts beat. The com- 
mittee plans to continue revising the 
Handbook, with input from journalist- 
consumers on how to maximize its use- 
fulness in their daily lives. 

In a new project this year, the com- 
mittee, under the leadership of David 
Bralow, established a standing sub- 
committee on legislation. The subcom- 
mittee works with the Florida Press 
Association, Florida Society of Newspa- 
per Editors, and the First Amendment 
Foundation in identifying legislation 
affecting journalists. The subcommittee 
then informs the committee, so the 
members can keep their clients updated 
on the goings-on in the legislature. 

Finally, the committee recently 
launched an on-line Media-Law Discus- 
sion Group. Administered by Ed 
Mullins, the discussion group furnishes 


Florida lawyers with a place to post 
questions and exchange information on 
media-law issues. The discussion group 
is accessible via Counsel Connect. 
The committee thanks Jerry 
Butterfield and Toyca Williams of the 


Bar’s Public Information Office for their 
guidance, dedication, and hard work 
during the past year. 


Cuar es D. Tosin 
Chair 


JOIN THE FLORIDA BAR'S 
LAWYER REFERRAL SERVICE 


In 1995, The Florida Bar Lawyer Referral Staff made over 
100,000 referrals to people seeking legal assistance. Lawyer 
Referral Service attorneys collected over $3.2 million in fees 
from Lawyer Referral Service clients. 


The Florida Bar Lawyer Referral Service: 
¢ Provides statewide advertising 
¢ Provides a toll-free telephone number 
* Matches attorneys with prospective clients 
¢ Screens clients by geographical area and legal problem 
¢ Allows the attorney to negotiate fees 
¢ Provides a good source for new clients 


NOTE: If your office is in Baker, Brevard, Broward, Clay, Collier, Duval, Escambia, 
Franklin, Gadsden, Hillsborough, Jefferson, Leon, Liberty, Nassau, Orange, Palm 
Beach, Pinellas, St. Johns, Santa Rosa, Seminole, Wakulla, or West Pasco coun- 
ties, please contact your local bar association lawyer referral service for informa- 


INTERESTED? 


PLEASE COMPLETE, CLIP AND MAIL TODAY FOR MORE INFORMA- 
TION. 


Please send me an application and information about The Florida 
Bar Lawyer Referral Service. 


Name: 
Address: 
City/State/Zip: 


MAIL TO: The Florida Bar Lawyer Referral Service, 650 Apalachee 
Parkway, Tallahassee, FL 32399-2300. 
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inding investors is the alba- 
tross of the small business. 
Without adequate capital, 
businesses often feel tempted 
to cut corners or seek quick solutions 
which prevent them from thinking 
longer term. Pledges of collateral and 
personal guarantees soon strain the 
limits of credit facilities which finan- 
cial institutions are willing to provide. 
Having exhausted their own financial 
resources and those of their families 
and close friends, small business own- 
ers feel there is nowhere to turn. 
Clearly, new investors are needed, but 
how are they to be identified? 
Whether they know it or not, these 
entrepreneurs are standing on what 
their lawyer should tell them is the pro- 
verbial pitfall for the unwary. The mon- 
sters in the pit are “general solicitation” 
and its cohort “general advertising”— 
terms not defined by the Securities and 
Exchange Commission which are ca- 
pable of confounding even the careful 
businessperson. As described more pre- 
cisely below, in most so-called “private” 
financings, general solicitation and gen- 
eral advertising are prohibited. Failure 
to dot thei’s and cross the ?’s could prove 
fatal later because the use of such im- 
permissible methods of attracting in- 
vestors can subject your client to civil 
and criminal sanctions. More impor- 
tantly, your client runs the risk that the 
investors can later sue to rescind the 
investment. Your client not only will 
have to return the funds solicited, but 
also pay interest at the annual rate of 
10 percent—a classic case of from the 
frying pan into the fire.! 


Background 

Many entrepreneurs do not even rec- 
ognize that the securities laws apply to 
their personal efforts to attract rela- 
tively modest amounts of capital. When 


80 THE FLORIDA BAR JOURNAL/JUNE 1996 


BUSINESS LAVV 


General Solicitation: 
Looking for Funds in All the Wrong Places 


NASAA has 
expressed grave 
concern about the 
opportunity for 
fraud and the need 
for investor 
protection in 
“cyberspace,” and 
has issued public 
warnings alerting 
consumers 


by Gregory C. Yadley 


they do, they sometimes believe that the 
securities laws only apply to the sale of 
stock. Of course, “securities” include 
promissory notes, other forms of debt, 
and anything which can be deemed an 
investment contract: a common enter- 
prise where the profits will come 
through the efforts of others—your cli- 
ent. Unless an exemption applies, ev- 
ery offer and sale of a security must be 
registered with the commission and 
applicable state securities authorities. 

Section 4(2) of the Securities Act of 
1933, as amended, provides an exemp- 
tion from the registration provisions of 
§5 of the Securities Act for “transactions 
by an issuer not involving any public 
offering.” Over the years, through a 
series of interpretations by the commis- 
sion and court cases, in addition to a 
simple numbers test, the requirements 
for “sophisticated persons” who have 


“access to the information that would 
be included in a registration statement” 
were developed. In 1982, the commis- 
sion adopted Regulation D to provide a 
“safe harbor” exemption from registra- 
tion. Regulation D is comprised of six 
rules, three of which provide separate 
exemptions from registration: Rule 504, 
Rule 505, and Rule 506.* Except in cer- 
tain cases under Rule 504, Regulation 
D prohibits the use of general solicita- 
tion or general advertising. 

The Small Business Investment In- 
centive Act of 1980 created a new ex- 
emption under §4(6) of the Securities 
Act for transactions involving offers and 
sales of securities by an issuer solely to 
one or more “accredited investors,” pro- 
vided certain conditions are met.‘ 
Among those conditions is that no ad- 
vertising or public solicitation be used 
in the offering. 


What Constitutes 
General Solicitation 

The terms “general solicitation” and 
“general advertising” are not defined in 
Rule 502, nor were they discussed in 
the commission’s release adopting 
Regulation D.' A commission release 
issued in March 1989 contained a brief 
discussion of general solicitation which 
indicated that whether or not particu- 
lar activities constitute a general solici- 
tation always must be determined in 
the context of the specific facts and cir- 
cumstances.® 

The staff of the commission’s Division 
of Corporation Finance, in a number of 
no-action and interpretative letters 
over the years, has provided guidance 
as to what may be deemed to be gen- 
eral solicitation. For example, publica- 
tion of a “tombstone” advertisement an- 
nouncing the completion of an isolated 
Regulation D offering is permitted 
when the announcement has no imme- 


| 


diate or direct bearing on contempora- 
neous or subsequent offers or sales of 
securities.’ Similarly, filing of a Form 
D or other sales report with the com- 
mission or a state securities bureau in 
connection with a private offering does 
not constitute a general solicitation, so 
long as the notice is not used for other 
purposes, and information beyond that 
required is not included in the notice.® 

The extent of the issuer’s activities, 
pre-existing relationships with inves- 
tors, and other factors can influence the 
determination of whether there is gen- 
eral solicitation. For example, the gen- 
eral partner of a limited partnership 
might be able to solicit as many as 300 
sophisticated investors, so long as all 
of them are limited partners in other 
active programs sponsored by the gen- 
eral partner.® However, offers to new 
investors referred by the general 
partner’s existing clients likely would 
constitute general solicitation.”® A syn- 
dicator cannot publish as part of its 
marketing a notice indicating that it 
sells securities in private placements 
and invite requests for additional infor- 
mation. The division believes that such 
a notice constitutes a general advertise- 
ment within the meaning of Rule 502(c), 
since the primary purpose of the adver- 
tisement is to sell securities of affiliated 
entities or to condition the market for 
future sales." 

A public solicitation of investors in 
foreign newspapers of general circula- 
tion for an offshore offering while the 
issuer is engaged in concurrent offers 
and sales in the United States under 
Rule 505 could be deemed a solicitation 
of U.S. citizens or residents and, there- 
fore, a violation of Rule 502(c).” 

Whether general product advertising 
through newspaper, radio, and televi- 
sion media or a particular product ad- 
vertising program constitutes an “offer” 
of securities during the time an issuer 
is engaged in a private placement of 
securities in reliance on a Regulation 
D exemption requires an evaluation of 
the content of the specific advertise- 
ments and also the actual use of each 
advertisement in relation to the offer- 
ing of securities.’ There is risk even 
when the publication is made by an af- 
filiate of the issuer. For example, the 
division declined to express a view as 
to whether the issuance of press re- 
leases by an energy company describ- 
ing significant reportable events such 
as the successful completion of oil wells 


could be deemed an offer to sell the se- 
curities of affiliated limited partner- 
ships which at the time might be con- 
ducting offerings pursuant to 
Regulation 

Newsletters or brochures have been 
held generally to constitute general so- 
licitation or general advertising even 
where the distribution is restricted to 
members of a trade association or other 
limited audience, or where the pub- 
lisher is not affiliated with the issuer 
and makes no recommendations." For 
example, the Texas Investor Newsletter 
wished to publish factual representa- 
tions of private placement offerings 
under Regulation D. No analysis of the 
offerings or express recommendations 
to purchase would be made. However, 
because the issuers would prepare and 
pay for the publication of this informa- 
tion, the division concluded that the 
newsletter constituted advertising on 
behalf of such issuers to offer to sell 
securities in contravention of Rule 
502(c). Accordingly, Regulation D was 
unavailable as a basis for exemption 
from registration for their securities. 

To the contrary, a guide that included 
publicly available information and 
other limited factual information on 
completed offerings was deemed not to 
constitute general solicitation since the 
publisher was not employed by or act- 
ing as agent for the issuers listed in the 


guide.” 


General Solicitation 
in Cyberspace 

The explosion of ownership of per- 
sonal computers and the ability easily 
to access exponentially expanding net- 
works has created an entirely new en- 
vironment within which the traditional 
concepts of general solicitation and gen- 
eral advertising are being scrutinized. 
It has been estimated that nearly one- 
half of the households in the United 
States owns a computer, with more than 
15 percent of those subscribing to online 
services. 

The commission already has brought 
proceedings in connection with offers of 
securities over the Internet. In Novem- 
ber 1995, a federal district judge in the 
Southern District of New York issued a 
preliminary injunction against a Penn- 
sylvania man accused by the commis- 
sion of offering fraudulent securities 
over the Internet. The commission, as- 
serting that Scott A. Frye illegally was 
selling shares in Costa Rican land de- 


velopment projects, provided printouts 
of messages posted by Frye on a bulle- 
tin board known as the “misc.invest 
newsgroup” which included headlines 
reading, “Looking for Investors” and “20 
Good Reasons for Investing in This 
Costa Rica Project.”"® 

The North American Securities Ad- 
ministrators Association (NASAA) has 
expressed grave concern about the op- 
portunity for fraud and the need for 
investor protection in “cyberspace,” and 
has issued public warnings alerting con- 
sumers to new schemes which state se- 
curities regulators deem to be illegal 
and abusive.” 

Several states also have brought ac- 
tions against persons perpetrating 
fraud on investors through the Internet. 
The Missouri Securities Division filed 
a cease and desist order against a stock- 
broker not licensed in Missouri who 
solicited business through one of the 
large commercial online services. In 
online messages, the broker included 
his “800” telephone number along with 
the offer to provide more information 
by e-mail or regular mail. Although the 
broker’s employer claimed to have been 
unaware of his activities, which suppos- 
edly occurred after-hours from the bro- 
ker’s home computer, it withdrew from 
the State of Missouri in connection with 
the action.” 

The New Jersey Bureau of Securities 
filed a cease and desist action against 
10 individuals located in various loca- 
tions across the country in what might 
be characterized as an “e-mail chain 
letter.” The promoter asserted that in- 
vestors could earn returns of $60,000 
in just three to six weeks on an initial 
investment of only $5. In effect a clas- 
sic pyramid scheme, investors were in- 
structed to send $1 to each of five people 
on an online list. Each such person 
would pay the prior listed persons and 
add additional names to the bulletin 
board sites.” 

Securities commissioners in a num- 
ber of states, including Indiana, Penn- 
sylvania, Texas, and New Jersey, have 
issued regulations or administrative 
orders providing that registration in 
their states is not required for securi- 
ties offers communicated through the 
Internet and waiving advertising re- 
quirements for offers through the 
Internet.” However, such offers must 
indicate that the subject securities are 
not being offered to, nor are the offers 
specifically directed to persons in those 
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states. Most importantly, no sales may 
result from the Internet offers. 


When You Can 
Use General Solicitation 

Recent actions by the commission 
have loosened the strictures on the use 
of general solicitation and general ad- 
vertising. Rule 504 of Regulation D was 
amended in 1993 to provide that any 
offering by a nonpublic company of less 
than $1 million in a 12-month period is 
unconditionally exempt from the regis- 
tration provisions of the federal securi- 
ties laws, including the restrictions on 
general solicitation and general adver- 
tising. * At the same time, the commis- 
sion adopted a new rule under Securi- 
ties Act Regulation A to permit issuers 
eligible to use that form to “test-the- 
waters” for potential interest through 
oral and written communications prior 
to incurring all of the expenses of pre- 
paring the Regulation A disclosure 
statement.” 

In June 1995, the commission showed 
its willingness to retreat from the 
wholesale prohibition of general solici- 
tation and solicited public comment as 
to whether Regulation D should be 
amended to permit some form of gen- 
eral solicitation in offerings relying on 
that exemption.” 

Some commentators recommended 
that the commission withdraw com- 
pletely its strictures on general solici- 
tation and general advertising in pri- 
vate offerings. The Florida Bar 
Business Law Section expressed its 
view to the commission that the solici- 
tation and advertising prohibitions con- 
tained in Rule 502(c) should not be ap- 
plicable to Rule 505 offerings. With 
regard to Rule 506 offerings, the 
section’s comment letter offered specific 
suggestions, essentially to eliminate the 
prior relationship prerequisite, permit 
face-to-face solicitation of accredited 
and sophisticated investors, and permit 
a limited form of general advertising 
through a testing-the-waters docu- 
ment.” 

The commission also recently issued 
for public comment proposed Rule 1001 
which would provide a federal exemp- 
tion for offerings of up to $5 million that 
meet the qualifications of a new Cali- 
fornia statute designed to assist small 
business.”’ California’s new law pro- 
vides an exemption from state registra- 
tion for offerings made to specified 
classes of qualified purchasers similar 
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to accredited investors under Regula- 
tion D. Unlike Regulation D, various 
methods of general solicitation are per- 
mitted under the California law. While 
proposed Rule 1001 is based on the 
California statute, the commission pro- 
posed also to provide the same exemp- 
tion for each state that enacts a trans- 
action exemption incorporating the 
same standards. Therefore, regulations 
in other states, such as Arizona and 
Texas, may lead soon to corresponding 
federal exemptions.” 

Anew Oregon regulation permits dis- 
semination of information similar to 
that permitted by the Regulation A so- 
licitation of interest rule after filing 
with and clearance of such information 
by the Oregon Division of Finance and 
Corporate Securities.” The rule is in- 
tended to permit an issuer to receive 
indications of interest in its securities 
but not funds or subscriptions. Other 
states have proposed or adopted simi- 
lar “test the waters” rules, including 
Massachusetts, Virginia, and Wiscon- 
sin.” 

The commission has proposed for 
comment a rule that would permit a 
company intending to undertake an ini- 
tial public offering to test the waters 
for investor interest prior to filing a reg- 
istration statement in substantially the 
same manner as currently permitted 
under Regulation A. Proposed Rule 
135d would be available to nonreporting 
companies, with certain exceptions.*! 
Certain minimum information, includ- 
ing a statement that the solicitation is 
not an offering of securities for sale, a 
statement that no money is being ac- 
cepted, an identification of the issuer’s 
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chief executive officer, and a brief de- 
scription of the issuer’s business and 
products, must be included in the so- 
licitation of interest document. The 
document and other communications 
with prospective investors would be 
subject to the anti-fraud rules. A cou- 
pon indicating interest in the proposed 
offering and requesting a prospectus if 
the issuer determines to move forward 
with the offering would be permitted. 
While, as discussed above, the 
Internet has been used as a new me- 
dium for garden variety fraud, compa- 
nies can play by the rules and still use 
Cyberspace for the sale of securities. 
Aero-Tech, Inc., a start-up maker of 
automobile engine parts in Oregon, 
through its homepage on the worldwide 
web, has solicited residents of Washing- 
ton and Oregon to request offering 
circulars by e-mail or telephone. The 
issuer avoided improper use of general 
solicitation by registering the offering 
in Washington and Oregon, and empha- 
sizing on its web site that stock sales 
will be made only in those two states. 
In March 1996, after some initial re- 
luctance, the commission endorsed 
Spring Street Brewing Co.’s self-under- 
written initial public offering over the 
Internet. The commission raised sev- 
eral issues with the company, includ- 
ing its lack of registration as a broker- 
dealer. The company reportedly agreed 
to arrange for the processing of trades 
by a bank or escrow agent to address 
this concern. The company also indi- 
cated its intention to provide some ad- 
ditional disclosures regarding the illi- 
quidity and speculative nature of the 
securities and provide access to recent 
prices of purchases and sales of the 
stock, as requested by the commission.* 


Conclusion 

Adequate investment capital is nec- 
essary to continuing American competi- 
tiveness in an increasingly global mar- 
ketplace. Access to that capital by 
business, particularly small entrepre- 
neurial businesses, is unduly hampered 
by current restrictions of the use of gen- 
eral solicitation and general advertis- 
ing. Permitting greater use of general 
solicitation is not likely to diminish con- 
sumer protection or open the floodgates 
to fraud. Full and accurate disclosure 
and vigilant enforcement by federal and 
state securities regulators will continue 
to be the bulwarks against fraud. The 
use of general solicitation in identify- 


ing potential investors inexorably will 
become more prevalent, both because 
of a more sympathetic Securities and 
Exchange Commission and in response 
to the compelling realities of cyber- 
space. For the time being, however, the 
risks of ignoring the applicable securi- 
ties law prohibitions on general solici- 
tation approximate the obstacles pre- 
sented by lack of capital.Q 
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TRIAL LAWYERS FORUM 


The Application of Fabre to Intentional 
Tortfeasors in Negligent Security Cases 


n 1986, the Florida Legislature 

drastically restricted the appli- 

cation of joint and several tort 

liability when it modified the 
comparative fault statute.' The Florida 
Supreme Court’s decision in Fabre v. 
Marin, 623 So. 2d 1182 (Fla. 1993), has 
raised a question concerning whether 
an intentional tortfeasor’s comparative 
fault should be considered where liabil- 
ity against a landowner following a 
criminal attack by a third party is based 
on inadequate or ineffective security. No 
Florida appellate case deals specifically 
with this issue. The ultimate question 
of whether an intentional tortfeasor’s 
“fault” diminishes the liability of a neg- 
ligent tortfeasor will have a profound 
effect on tort law and victims’ rights in 
Florida.” 

The fundamental issue in negligent 
security cases is foreseeability.’ Fore- 
seeability is a question for the finder of 
fact. The element of foreseeability over- 
comes the doctrine of superseding and 
intervening cause which would break 
the chain of causation and shield an 
otherwise negligent actor from tort li- 
ability.‘ In most cases, however, 
foreseeability is inferred from the evi- 
dence of prior incidents on or in the vi- 
cinity of the subject premises.® If the 
evidence is insufficient to raise a jury 
issue, then the plaintiff will likely be 
unable to prove a duty and the claim 
against the “negligent” tortfeasor will 
fail. 

In an unpublished opinion, the U.S. 
District Court for the Middle District 
of Florida has held that F.S. §768.81 
does not bar full recovery against a 
landowner in a negligent security case 
because: 

1) FS. §768.81 contemplates alloca- 
tion of fault among negligent tortfeasors 
only; and 

2) The basis of a negligent actor’s li- 
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ability is not proximate cause but 
foreseeability.® 

The court reasoned: “Since Defendant 
is liable . . . for failing to protect its pa- 
trons from a criminal attack, it cannot 
escape responsibility because the crimi- 
nal attack has actually taken place.”’ 

In another unpublished opinion, the 
U.S. District Court for the Middle Dis- 
trict of Florida granted summary judg- 
ment in favor of the plaintiffs and re- 
fused to allow apportionment of fault 
among negligent and intentional tort- 
feasors. The judge held that F.S. 
§768.81 does not contemplate appor- 
tionment of damages between negligent 
and intentional tortfeasors, and that 
such a rule could, in effect, defeat the 
plaintiff’s cause of action against a neg- 
ligent defendant.* Section 768.81 spe- 
cifically states that it does not apply to 
“any action based on an intentional 
tort.” 
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Conversely, various commentators 
have argued that negligent security 
cases are not based on an intentional 
tort and that the comparative fault stat- 
ute should apply.’ Because there is no 
clear answer to this question under 
Florida law, a look at how other juris- 
dictions treat this issue may be instruc- 
tive. 


Other Jurisdictions 

In California, the courts have inter- 
preted Civil Code §1431.2(a)"” to stand 
for the proposition that a party is only 
responsible for the harm proximately 
caused by the party’s actions, including 
negligently failing to maintain premises 
safe from criminal attacks by third par- 
ties. A California appellate court held 
that there was no principled basis on 
which to interpret the statute to allow 
the injured party to “transfer the inten- 
tional actor’s responsibility to the neg- 
ligent tortfeasor.”" The statutes does 
not eliminate responsibility, but merely 
shifts the responsibility for a portion of 
the damages once the liability is estab- 
lished.” 

The effect of considering the foresee- 
able criminal act of a third party in the 
determination of whether the premises 
owner’s actions proximately caused the 
harm suffered by the plaintiff is seen 
in another California case. In Pamela 
B. v. Hayden, 30 Cal. App. 4 1063 (Cal. 
Ct. of App. 2. App. Dis. 1993), burglars 
raped the victim in the garage of her 
apartment building. The perpetrators 
were caught, convicted, and incarcer- 
ated. In awarding damages to the plain- 
tiff, the jury apportioned 95 percent of 
the fault to the landlord and the prop- 
erty management company and four 
percent to the man who “savagely raped 
Pamela.” The jury also apportioned 
one percent of the liability to the rapist’s 
aider and abettor. The court asks rhe- 


torically: 


How can the man who grabbed Pamela from 
behind, held a knife to her throat, threat- 
ened to kill her, forced her to strip, raped 
her, forced her to orally copulate him, raped 
her again, stuffed her into the trunk of a car 
and left her there . . . be only 4% at fault for 
her injuries? To ask the question compels the 
answer. He cannot.'* 


The court substituted its own version 
of “causation” over the jury’s and held 
further that “the jury will apportion 
fault so that the one who acted inten- 
tionally should bear all if not most of 
the blame.”"* Under this reasoning, the 
worse the criminal offense against the 
victim, the smaller the percentage of 
fault the negligent tortfeasor will bear, 
regardless of the degree of fore- 
seeability. Put another way, the better 
the plaintiff’s lawyer does his or her job 
in showing the brutality of a violent 
assault, the more likely the lawyer is 
to diminish the client’s recovery by cre- 
ating apportionment of liability lop- 
sided in favor of the negligent 
tortfeasor. 

In other jurisdictions, the prevailing 
view is that comparative negligence 
principles are not applicable to inten- 
tional torts.’* The rationale for this view 
rests on the general assumption that 
comparative negligence evolved to pro- 
vide compensation to tort victims, and 
should not be used to diminish recov- 
ery where the common law had treated 
a tort victim’s contributory fault as ir- 
relevant in cases involving intentional 
torts. Recent decisions from other ju- 
risdictions shed light on the majority 
view. 

The Kansas Supreme Court has ruled 
that the criminal fault of a third party 
could not be compared with negligence 
of a restaurant owner in a criminal at- 
tack of a patron which occurred on the 
restaurant premises.’ The court held 
that intentional acts of a third party 
cannot be compared with the negligent 
acts of a defendant whose duty it is to 
protect the plaintiff from the intentional 
acts committed by the third party. (Em- 
phasis added.)* The Kansas Supreme 
Court relied in its reasoning on a prior 
case, Bruenger & Company v. Dodge 
City Truck Stop, 675 P.2d 864 (Kan. 
1984), in which the plaintiff left his 
truck in the possession of the defendant 
for repairs. After the repairs were com- 
pleted, the defendant’s employees 
parked the truck in a lot with the doors 
unlocked and the keys in the ignition. 


Sometime that night, the truck was sto- 
len. At trial, the court allowed the jury 
to compare the intentional acts of the 
thief with the negligent acts of the 
bailee under the doctrine of compara- 
tive negligence. The Kansas Supreme 
Court reasoned that the thief’s level of 
care did not affect the cause of the loss— 
the defendant’s failure to exercise rea- 
sonable care to prevent the theft in the 
first place.'® Despite the fact that 
Bruenger is a bailment case, the Su- 
preme Court focused on the nature of 
the duty owed in that case and com- 
pared it with the duty owed in Gould v. 
Taco Bell, 722 P.2d 511 (Kan. 1986), i.e., 
the duty to exercise reasonable and or- 
dinary care to prevent harm. 
Louisiana has a comparative fault 
law which is similar to Florida’s. That 
state’s legislature specifically allows “if 
appropriate, when another person, 
whether a party or not, other than the 
person suffering injury, death or loss, 
was at fault the court may submit to 
the jury the issue of whether such fault 
was a legal cause of the damages.”” 
In Veazey v. Elmwood Plantation As- 
sociates, 650 So. 2d 712 (La. 1994), the 
Louisiana court, citing this case as one 
of first impression on the issue of ap- 
portionment of fault between negligent 
and intentional tortfeasors in negligent 
security cases, held that it had the au- 
thority to define the term “fault” con- 
tained in the Louisiana comparative 
fault statute. The court held that the 
term is broad enough to encompass both 
negligent and intentional conduct. The 
court did not end its inquiry there, how- 
ever. The court then considered the is- 
sue of whether intentional tortfeasors’ 
conduct should be apportioned with 
negligent tortfeasors’ conduct on a case- 
by-case basis. The court, quoting Dean 
Prosser, explained that intentional 
wrongdoing “differs from negligence not 
only in degree but in kind, and in the 
social condemnation attached to it.” 
The Louisiana Supreme Court ana- 
lyzed how factually close the defen- 
dant’s duty to protect the plaintiff was 
to the exact risk which caused injury to 
the plaintiff. The court called for case- 
by-case determination of the applicabil- 
ity of comparative fault to intentional 
conduct. If the duty of the negligent 
tortfeasor clearly encompassed the ex- 
act risk of the occurrence which caused 
damage to the plaintiff, then the inten- 
tional tortfeasor’s conduct will not re- 
duce the negligent tortfeasor’s liability 


for the harm. “As a general rule, we find 
that negligent tortfeasors should not be 
allowed to reduce their fault by the in- 
tentional fault of another that they had 
a duty to prevent.””" 

As Justice Watson wrote in his con- 
currence in Veazey: “The rapist or mur- 
derer is 100% at fault. His intentional 
fault cannot be compared logically with 
the negligence of a party who facilitates 
the crime. Likewise, there can be no 
comparison with the injured victim’s 
fault, as appealing as the theoretical 
concept may be.”” 

These cases suggest that the appor- 
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tionment of fault among intentional and 
negligent tortfeasors should be consid- 
ered in relation to the level of fore- 
seeability that the negligent tort- 
feasor’s conduct bears to the harmful 
occurrence. To apportion fault where 
the intentional tort is the very risk that 
the negligent tortfeasor has a duty to 
prevent, would act as a direct disincen- 
tive for the premises owner to act with 
due regard for the safety of invitees. 

Foreseeability is the pivotal issue in 
determining duty in cases based upon 
inadequate security. Therefore, the 
level of attenuation between the negli- 
gent and the intentional acts should be 
determinative of the issue of proximate 
cause in determining the landowner’s 
fault. In this way, the absurdity of “com- 
paring” the fault of a 100 percent at- 
fault criminal with a “100 percent at- 
fault” negligent tortfeasor may be 
avoided.” 

The degree of foreseeability between 
and among negligent tortfeasors should 
be subject to apportionment, whereas 
a strict comparison of intentional and 
negligent conduct, under traditional 
fault principles, cannot be easily under- 
taken. Where the intentional tortfeasor 
commits the precise act that the land- 
owner had a duty to prevent, it does not 
make sense to apportion fault between 
the landowner and the intentional 
tortfeasor. However, where the inten- 
tional tortfeasor commits an act that 
may still expose the landowner to liabil- 
ity, but which did not fall squarely with 
the landowner’s duty to prevent, it 
makes sense to apportion liability in 
such cases. 

If a plaintiff provokes a third party 
in some fashion and is injured as a re- 
sult of such provocation, would it not 
be appropriate to reduce the negligent 
tortfeasor’s liability to the extent that 
the duty did not encompass the risk of 
the plaintiff provoking the third party? 
In such a case, the plaintiff’s negligence, 
the conduct of the intentional tort- 
feasor, and the negligence of the owner 
of the premises would be apportioned. 
This type of risk analysis does not rest 
on a fictional determination of who is 
“more guilty” for the victim’s death or 


Conclusion 

The foregoing analysis has an advan- 
tage for both plaintiffs and defendants. 
While foreseeability remains the key 
element in determining a landowner’s 


86 THE FLORIDA BAR JOURNAL/JUNE 1996 


duty to protect invitees against the 
criminal attack by third parties, it need 
not be rigidly applied in determining 
liability on the part of the landowner. 
A threshold determination of the extent 
of the landowner’s duty should allow 
consideration of attenuation evidence 
which, coupled with an appropriate jury 
instruction, may partially diminish the 
negligent tortfeasor’s liability. On the 
other hand, where there is a threshold 
determination that the harm suffered 
by the plaintiff is the precise risk that 
the negligent defendant had a duty to 
prevent, the jury will remain free to 
impose liability on the negligent defen- 
dant without apportionment. OQ 

Author’s Note: Following submission of 
this article to the Bar Journal for publica- 
tion, the Fourth District Court of Appeal 
decided Slawson v. Fast Food Enterprises, 


Inc., ___ So. 2d ___, 21 Fla. L. Weekly D846 
(Fla. 4th DCA, April 10, 1996). 


1 Fia. Stat. §768.81(1)-(5) 1986. Section 
(4)(b) of the statute provides that §768.81 
does not apply to “any action based upon 
intentional tort.” It is designed to prevent 
criminal or other intentional tortfeasors 
from avoiding responsibility by benefiting 
from the actions of their victim. In the vast 
majority of negligent security cases, the in- 
tentional actors are not joined and they are 
almost never held accountable for their 
criminal actions. The benefit sought by de- 
fendants in security cases is relief from all 
or some liability due to the intentional ac- 
tions of others. This interpretation of the 
comparative fault statute will undoubtedly 
result in the erosion of the level of account- 
ability to which premises owners are held 
vis a vis business invitees and licensees. 

2 But see the dissent in Department of Cor- 
rections v. McGhee, 653 So. 2d 1091 (Fla. 1st 
D.C.A. 1995), where Judge Ervin states that 
the court would affirm the apportionment 
of damages between the negligent and in- 
tentional tortfeasors because the plaintiff’s 
action against the DOC was based on negli- 
gence. He found Blazovic v. Andrich, 590 A. 
2d 222 (1991), to be persuasive. 

3 Hall v. Billy Jacks, 458 So. 2d 760 (Fla. 
1984). See also Mark P. Buell, Liability for 
Inadequate Security, 69 Fia. B.J. 58 (March 
1995). 

‘In Vinning v. Avis, 354 So. 2d 54 (Fla. 
1977), the Supreme Court refused to bar 
recovery to an injured plaintiff who was 
struck by a stolen car even though the act of 
stealing the car directly preceded the injury. 
The court reasoned that denying relief un- 
der such circumstances would deny relief to 
those members of the public that were in- 
tended to be protected under the “Unat- 
tended Motor Vehicle” statute. 

5 Harrison v. Housing Resources, 588 So. 
2d 64 (Fla. 1st D.C.A. 1991). 

8 Jane Doe v. Pizza Hut of America, U.S. 
District Court for the Middle District of 
Florida, Case No. 93-709-CIV-J-10. 

7 Id. 

8 Bach v. Horizons. Ltd., U.S. District 


Court for the Middle District of Florida, Or- 
lando Division, Case No. 92-569-CIV-ORL- 
22, order dated Oct. 8, 1993. 

® R. David de Armas & Edward L. White 
III, Apportioning Fault Between the Negli- 
gent and Intentional Tortfeasor, 69 F.a. B.J. 
92 (Oct. 1995). 

Ca. Crvit Cope §143.1.2(a): In any action 
for personal injury, property damage, or 
wrongful death, based upon principles of 
comparative fault, the liability of each de- 
fendant for noneconomic damages shall be 
several only and shall not be joint. Each de- 
fendant shall be liable only for the amount 
of noneconomic damages allocated to that 
defendant in direct proportion to that 
defendant’s percentage of fault, and a sepa- 
rate judgment shall be rendered against that 
defendant for that amount. 

1 Weidenfeller v. Star and Garter, 1 Cal. 
App. 4 1, at 6 (Cal. Ct. of Appeal, 4 App. Dis. 
1991). 

12 Td. at n.11. 

13 Pamela B v. Hayden, 30 Cal. App. 4 1063, 
at 1067 (Cal. Ct. of App. 2 App. Dis. 1993). 

44 Td. at 1083. 

18 Td. 

16 Applicability of Comparative Negligence 
Principles to Intentional Torts, 18 ALR 5th 
525. 

17 Gould v. Taco Bell, 722 P.2d 511 (Kan. 
1986). 

18 Td. at 516. 

20 L.A. Cod CIV.PRO.ART 1812(c)(2). 

21 Veazey v. Elmwood Plantation Associates, 
650 So. 2d 712, at 718 (La. 1994). 

2 Td. at 720. 

23 It is interesting that Judge Ervin in this 
dissent in McGhee analyzes the emphasis 
which courts place on the proximity of time 
and distance between the prison escape and 
escapee’s offense which caused the plaintiff’s 
injuries. 
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Local Government Riparian Rights 


hat is a local govern- 

ment’s role regarding use 

and regulation of navi- 

gable waters within its 
geographic jurisdiction? This question 
generally is divided into two categories. 
First, what are the local government’s 
rights as a waterfront riparian land- 
owner? Are they different from the 
rights of individual waterfront owners? 
Second, what authority does a local gov- 
ernment have to regulate navigable 
waters? 

These questions arise in various set- 
tings: real estate disputes, land use and 
zoning, and water rights regulation. 
This article focuses on nonconsumptive 
water rights and attempts to demon- 
strate many of the legal and policy is- 
sues that a local government must ad- 
dress as a waterfront landowner and 
regulatory body. For ease of reference, 
this article addresses all waterfront 
landowner rights in navigable waters 
as riparian, whether those rights are 
properly defined as riparian to a mov- 
ing stream or river, littoral along a lake, 
or general waterfront rights along the 
Atlantic Ocean or Gulf of Mexico. 


Background 

The State of Florida, at statehood, ob- 
tained title to submerged lands below 
all tidally influenced waters and below 
navigable nontidally influenced waters. 
Art. X, §11 of the Florida Constitution 
now limits submerged sovereign lands 
to those below navigable waters. The 
state holds these sovereign lands in 
trust for the public. Coastal Petroleum 
Co. v. American Cyanamid Co., 492 So. 
2d 339 (Fla. 1986). 

This gives all citizens of the state the 
right to access navigable waters. These 
rights extend not only to those lucky 
souls who own property on a navigable 
waterway, but also to those of us classi- 
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fied as the “general public.” The distinc- 
tion between the two arises primarily 
in how access to the water occurs. 
Ownership of land adjacent to a navi- 
gable waterbody, also known as ripar- 
ian land, confers “riparian rights” on 
the upland landowner. Riparian rights 
include access to navigable water, place- 
ment of wharves or docks for vessels, 
and view of the channel. Hayes v. Bow- 
man, 91 So. 2d 795 (Fla. 1957). These 
rights, however, do not confer any own- 
ership interest in the submerged lands 
over which they enjoy riparian rights. 
Private waterfront property owners, 
also known as “private riparians,” hold 
qualified rights to use the water and the 
shore along their properties. F.S. 
§253.141 and §373.414(1)(a)3.A private 
riparian’s rights are superior to those 


rights of nonriparians.' They are not, 
however, boundless. A private riparian’s 
rights are limited by duties to other 
riparians, by the public’s rights in navi- 
gable waters, and by the regulatory and 
proprietary rights of governmental 
units in navigable waters. 

The general public gains access to 
navigable waters through public lands 
adjacent to the waterbody, Geiger v. 
Filor, 8 Fla. 325, 333 (Fla. 1859), or by 
permission of a private riparian, such 
as a marina. Florida law provides that 
the general public may use navigable 
water for boating, fishing, and other 
usufructuary purposes. Ferry Pass In- 
spectors’ and Shippers’ Ass’n v. White’s 
River Inspectors’ and Shippers’ Ass’n, 
48 So. 643 (Fla. 1909). The federal and 
state governments seek to protect these 
rights through their respective naviga- 
tional servitudes. 

A local government holds its riparian 
lands in the public trust for its citizens 
and exercises its riparian rights in the 
public interest. Examples of this range 
from the development of land for port 
or related uses to the acquisition of 
lands to provide more riparian access 
for the general public. One genesis of 
this duty stems from the Growth Man- 
agement Act, F.S. Ch. 163, Part II, 
which is administered by the Depart- 
ment of Community Affairs (DCA). The 
act requires local governments to plan 
for public access to state waters through 
local comprehensive planning and zon- 
ing designation. Interestingly, this lo- 
cal government “public trust” duty and 
police power function may conflict with 
the public trust duty of the arm of the 
state government charged with admin- 
istering sovereign submerged lands. 

The Governor and Cabinet, sitting as 
the Board of Trustees of the Internal 
Improvement Trust Fund (the trustees), 
own and are charged with managing the 
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state’s submerged sovereign lands.? The 
Florida Department of Environmental 
Protection (FDEP) acts as staff to the 
trustees.’ The trustees review, inter 
alia, impact on riparian rights of oth- 
ers in deciding whether to issue sub- 
merged lands rights.‘ The FDEP and 
the various water management districts 
also regulate the waters in the state as 
defined at F.S. §373.019(8). One of the 
factors considered by FDEP and the dis- 
tricts is impact on others’ navigation.°® 

Common law and regulatory author- 
ity require local government to accen- 
tuate public access to navigable waters. 
This is done through comprehensive 
planning and zoning designation, as 
well as other regulation. This police 
power function also might often conflict 
with trustees and FDEP public trust 
and police power directives. For ex- 
ample, a local government dock project 
might have positive and negative im- 
pacts on navigation of others. 


Local Government as 
a Riparian Landowner 

While a private riparian has few du- 
ties to members of the public who do 
not own lands on the waterbody, a local 
government holds title to riparian lands 
in the public trust. Because of this re- 
lationship, the local government must 
protect the public interest in those 
lands by emphasizing public access to 
adjacent navigable waters. Unlike pri- 
vate riparian, statutory and common 
law require the local government to pro- 
vide access to the water to nonriparian 
members of the public. As discussed 
more thoroughly below, a local govern- 
ment is rebuttably presumed to hold 
riparian rights appurtenant to its wa- 
terfront lands. 

Most Florida cases addressing local 
government riparian rights interpret 
plat dedications. In the typical case, the 
dedicator or its successor claims a res- 
ervation of riparian rights. The govern- 
ment typically alleges that the dedica- 
tion conveyed the rights of access to the 
water. Florida courts principally exam- 
ine the express plat language. Where 
any ambiguity exists, or as otherwise 
necessary, courts often analyze the par- 


ties’ subsequent actions to determine if 


an implied dedication occurred. 

The Florida Supreme Court in 
Brickell v. Town of Ft. Lauderdale, 78 
So. 681 (Fla. 1918), used a common 
sense approach in determining the in- 
tent of the dedicators. It affirmed an 
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injunction barring Brickell from ob- 
structing public access to the navigable 
New River. Brickell and her husband 
laid out the original town site for Ft. 
Lauderdale. They caused a plat of the 
town to be recorded. Brickell subse- 
quently sued to enjoin public access 
between two platted streets across the 
New River. 

The Florida Supreme Court held that 
extraordinary evidence is necessary to 
rebut the presumption that the public 
holds riparian rights appurtenant to a 
street that ends at a navigable water- 
body. The court noted: “(I]t is ‘inconceiv- 
able’ and ‘preposterous’ to contend that 
a town would be located on the banks 
of a navigable river and the inhabitants 
deprived of the right of access to the 
river.”® 

The Brickell court concluded that a 
municipality holds a duty to its resi- 
dents as trustee of the public streets. 
This duty authorized the town to bar 
encroachments of the public rights of 
way. The town had to protect public 
access across the New River from one 
side of Ft. Lauderdale to the other.’ 

Many riparian cases consider the 
ownership of formerly submerged lands 
that have been converted to uplands by 
gradual, natural filling, or “accretion.” 
Generally, accretions to uplands are 
additions that belong to the upland 
owner. Ruge v. Apalachicola Oyster Can- 
ning & Fish Co., 60 So. 489 (Fla. 1889). 
Accretions to municipal lands carry ri- 
parian rights.* Two key Florida cases 
address local government riparian 
rights to accreted lands. The courts ex- 
amined the plat language in interpret- 
ing the parties’ rights to accreted lands. 


In Burkart v. City of Ft. Lauderdale, 
168 So. 2d 65 (Fla. 1964), a recorded 
plat dedicated a street along a navi- 
gable waterbody to the city. The devel- 
oper reserved riparian rights. The par- 
ties contested the title and use of 
accretions to the street. The court held 
that the developer’s successors owned 
the agcreted lands, together with ripar- 
ian rights. The general public retained 
reasonable rights to travel on the street. 
The rights included the “right to use the 
accreted property as a way of ingress 
and egress to the waters of New River 
Sound.”® 

The Florida Supreme Court held that 
public riparian rights existed appurte- 
nant to a platted street in City of Tar- 
pon Springs v. Smith, 88 So. 2d 613 (Fla. 
1921). Unlike Burkart, the dedicator did 
not reserve riparian rights. The court 
held that public access to the waterbody 
was an incident to a right of way along 
the water’s edge. Smith and Burkart 
show that the private dedicator should 
expressly reserve riparian rights to pre- 
vent their being dedicated to the local 
government. 

A municipality holds jurisdiction over 
navigable waters within its corporate 
limits. It does not hold title to the sub- 
merged lands under those waters. '° The 
state holds title under Art. X, §11 of the 
Florida Constitution. The local govern- 
ment generally may only obtain title to 
sovereign lands through grant from the 
state." 

A riparian municipality may make 
public improvements in adjacent navi- 
gable waters. In Geigor v. Filor, 8 Fla. 
325 (1859), the Florida Supreme Court 
held that the Town of Key West could 
erect public wharves appurtenant to 
streets ending at the waters’ edge. In 
Pinellas County v. Clearwater, 440 So. 
2d 497 (Fla. 2d DCA 1983), the Second 
District held that public docks should 
not impair navigational rights of the 
general public. It stated that a local 
permitting body could consider local 
residents’ testimony of a proposed mu- 
nicipal dock’s impact on the public’s 
enjoyment of the “natural beauty and 
recreational advantages of the area.””” 

In Helsley v. City of St. Petersburg, 
156 So. 2d 171 (Fla. 2d DCA 1963), the 
Second District held the city was not 
estopped from developing filled-in sov- 
ereign lands acquired from the state. 
The city bought lands adjacent to navi- 
gable waters from Marguerite Cook. 
The deed barred structures except open 


pavilions. The city filled in adjacent 
submerged lands. It then acquired 
those lands from the state. The city used 
both properties for a public park for 
decades. In 1962, the city decided to 
turn the properties into a parking lot. 

Helsley, who was a successor in title 
to Cook, opposed the conversion. The 
appellate court upheld a trial court rul- 
ing for the city. The Second District held 
that Cook owned only landward of the 
mean high water line. The state owned 
waterward of that boundary. Cook could 
not restrict the city’s use of the sover- 
eign lands. The court further held that 
the parking lot was not inconsistent 
with the restriction on Cook’s land. 

City of Miami v. Eastern Realty Com- 
pany, Inc., 202 So. 2d 760 (Fla. 3d DCA 
1967), applied a similar rationale to an 
implied dedication. The developer did 
not retain riparian rights in dedicating 
a park strip for the sole use of residents 
of the subdivision. The city used and 
maintained the park strip. The city sub- 
sequently filled in submerged lands 
next to the park strip. 

The court held that the dedicator’s 
successor could not block the city from 
using the filled-in lands. It noted that 
the city used the lands as a park. The 
use was consistent with the upland 
park strip. The court further held that 
the city enjoyed an implied public dedi- 
cation coterminous with the private 
park dedication. 

Several other reported Florida cases 
show what acts the local government 
must perform to support an implied 
dedication. In Bonifay v. Garner, 503 So. 
2d 389 (Fla. lst DCA 1987), the First 
District held that Pensacola was es- 
topped from claiming a public easement 
across lots between a street and navi- 
gable waterbody. The city had issued 
building permits, and otherwise acqui- 
esced to construction on those lots. In 
City of St. Petersburg v. Meloche, 110 
So. 2d 341 (Fla. 1926), dedication to the 
public of formerly submerged lands was 
not proven where the city rented a 
dredge to allow the private filling and 
development of the lot. 

A major Florida case held that mere 
public use does not constitute an accep- 
tance of implied dedication of water- 
front property. In City of Miami Beach 
v. Miami Beach Improvement Co., 14 So. 
2d 172 (Fla. 1943), the court considered 
whether the city obtained a prescrip- 
tive public easement over an oceanfront 
parcel. The plat was held to dedicate 
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riparian rights only appurtenant to 
roads and alleys. There was no express 
dedication of the beachfront strip, the 
public used the beachfront property 
consistently with the private land- 
owner’s rights and ownership, and the 
public use did not change after the fil- 
ing of plats. The city also failed to at- 
tempt to maintain the property.” 


Local Regulation 
of Navigable Waters 

A local government may regulate 
navigation within its political bound- 
aries. This power is subject to the su- 
perior state and federal navigational 
servitudes.'* The local government 
must balance the public interest 
against private property rights. 

The municipality must show a police 
power purpose for barring a resident’s 
development in navigable waters. In 
City of Port Richey v. Adamek, 228 So. 
2d 428 (Fla. 2d DCA 1969), the city 
unsuccessfully tried to block a dock. 
Adamek sought a city permit to build a 
dock 41 feet into a canal. The city re- 
fused, citing an ordinance limiting 
docks to 20 feet into the waterway from 
the property line. 

Adamek presented evidence that the 
shoreline was far waterward prior to 
dredging of a canal. The waters were 


previously non-navigable. The dock 


would extend about 16 feet beyond the 
property line adduced by Adamek’s evi- 
dence. The city contended that the prop- 
erty line was shown on the subdivision 
plat. The dock would be impermissibly 
long, based on that boundary location. 

The Second District upheld a trial 
court ruling for Adamek. The trial court 


believed Adamek’s testimony regarding 
the actual boundary. It further found 
that the proposed dock’s length would 
not “extend into the waterway such a 
distance from the property line as to 
impede the natural flow of the water- 
way, or encroach upon the channel, or 
unduly restrict the use of the waterway 
by adjoining property owners.”*® 

Municipalities cannot bar bathing 
and fishing by riparian landowners 
without risking liability for a taking of 
private property rights. In Pounds v. 
Darling, 77 So. 666, 56 ALR 2d 795 (Fla. 
1918), the Florida Supreme Court 
struck down an Orlando ordinance pro- 
hibiting bathing in a non-navigable lake 
from which the city took public water. 
The court indicated that the same rul- 
ing would apply to deprivation of ripar- 
ian rights in a navigable waterbody.” 

Florida courts have held that a 
riparian’s sovereign lands use is a real 
property right. Local governments can- 
not improperly undermine these rights. 
In Zabel v. Pinellas County Water & 
Navigation Control Authority, 171 So. 
2d 376 (Fla. 1965), the Florida Supreme 
Court held that denial of dredge and fill 
permits could be a compensable taking. 
In City of Miami v. Wolfe, 150 So. 2d 
489 (Fla. 3d DCA 1963), the Third Dis- 
trict dismissed a condemnation suit 
against riparian lands. The court held 
that the city filed a bad faith takings 
suit to coerce the landowners to give up 
their rights to acquire adjacent bay bot- 
tom lands from the state. The court held 
that no proper public purpose supported 
the city’s attempted “gross abuse of dis- 
cretion.” 

The U.S. 11th Circuit Court of Ap- 
peals, however, held that any riparian 
right of wharfage is subject to a supe- 
rior public trust in sovereign lands un- 
der navigable waters. Marine One, Inc. 
v. Manatee County, 898 F.2d 1490 (11th 
Cir. 1990). The court upheld Manatee 
County’s revocation of a marina permit 
against a §1983 claim. It held that the 
marina owner had no compensable 
property right below the mean high 
water line. The riparian only held a re- 
vocable license to use state sovereign 
submerged lands. 

An excellent student note critiqued 
Marine One on several grounds.’ The 
article stated that the court’s refusal to 
recognize a vested right was counter to 
Florida law of equitable estoppel.” 
More directly, the note questioned the 
court’s reliance on the public trust doc- 
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trine. The author stated that the doc- 
trine only applies to the state or its 
grantee as owner of sovereign lands. 
Counties only enjoy the powers con- 
ferred by statute. The discussion of the 
New Jersey decision of Lusardi v. Curtis 
Point Property Owners Assoc. , 86 NJ 217 
(1981), discussed below, counters this 
rationale. That court analyzed the re- 
lationship between the public trust doc- 
trine and local zoning of waterfront ac- 
tivities. Additionally, Florida courts 
have long considered local government’s 
public trust duties in protecting resi- 
dents’ rights in navigable waters.”* 

Mayor and City Council of Baltimore 
v. Crown Cork & Seal Co., 122 F.2d 385 
(4th Cir. 1941), is a leading case regard- 
ing municipal regulation of riparian 
rights. The city’s harbor engineer pre- 
pared a plan allocating riparian ease- 
ments in the area of the city airport. It 
then forbade Mutual Chemical Com- 
pany from developing without regard to 
the riparian lanes determined by the 
city’s engineer. Mutual then built in 
accordance with the city’s riparian de- 
termination. The city issued permits for 
the construction. 

The city subsequently sought to 
modify the riparian easement lines. The 
proposed new easement lanes would 
facilitate southerly development of the 
airport, and would place Mutual’s im- 
provements within the alleged new ri- 
parian easements appurtenant to the 
airport. 

The federal Fourth Circuit held that 

_the city’s actions estopped it from modi- 
fying the riparian easements. The city 
charter authorized Baltimore to regu- 
late navigation. The city so acted. Even 
if the city lacked the authority, the court 
held that the city and Mutual made a 
binding agreement as to the boundaries 
of adjacent riparian boundaries. 

The court cited Freed v. Miami Beach 
Pier Corp., 112 So. 841 (Fla. 1927), for 
the proposition that riparian easement 
determination is fact-dependent. The 
court emphasized: “It is highly impor- 
tant in the harbor of a great city that 
the solution of such questions be made 
with regard not only to the rights of 
property owners, but also with regard 
to the safety and welfare of the public.” 

The court held that the city was es- 
topped from changing the easement 
lanes as to Mutual. Nonetheless, the 
city could still modify the lanes of other 
properties in the area, if appropriate. 
The court held that the matter was not 
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yet ripe as to other parties.” 

Florida law protects the rights of the 
public to enjoy navigation and related 
rights in navigable waters. Hicks v. 
State, 156 So. 603 (Fla. 1934). Local 
governments may develop or authorize 
development in navigable waters, sub- 
ject to the public’s rights of navigation.” 
Cases often turn on the showing of pub- 
lic interest.” 

A New Jersey zoning case addressed 
the local government’s duty to provide 
public access to navigable waters. In 
Lusardi v. Curtis Point Property Own- 
ers Assoc., 86 NJ 217, 430 A.2d 881, 18 
ALR 4th 558 (1981), a local ordinance 
zoned almost all lots on the Atlantic 
Ocean for single-family residential use. 
The ordinance only allowed recreational 
use of the adjacent beach as an acces- 
sory use to the single-family residences. 
The court held that the public trust 
doctrine applied to New Jersey sover- 
eign Jands and zoning law mandated 
maximum public access to the ocean. 
The ordinance violated that policy. 

The court noted: “Statewide policies 
are relevant to zoning decisions because 
municipalities exercise zoning power 
only through delegation of the state’s 
authority and they must consider the 
welfare of all the state’s citizens . . . 
The court suggested that less stringent 
ordinances could protect the beach re- 
sources, but not unduly limit public ac- 
cess. 

This is consistent with Florida law 
under the Growth Management Act, 
Ch. 163, Part II of the Florida Statutes. 
The act supports public recreational op- 
portunities in navigable waters.”’ Lo- 
cal comprehensive plans commonly em- 
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phasize public recreational use of navi- 
gable waterbodies.” 

A municipality may regulate and 
limit riparian rights to protect naviga- 
tion. In Wilbour v. Gallagher, 462 P.2d 
232, 40 ALR 3d 760 (Wash. 1969), the 
plaintiffs filed a class action suit on 
behalf of, inter alia, the residents of the 
municipality. They claimed the defen- 
dants’ fill in a navigable lake caused a 
compensable loss of view of the lake, as 
well as loss of access to the water. 

The Washington Supreme Court held 
that the fill must be removed to the 
extent it interfered with public naviga- 
tion. It distinguished between bathing 
and boating, which were navigational 
uses, and the right of view from a 
nonriparian property, which was not. 

The court noted that the municipal- 
ity did not join in the case. It suggested 
limiting future problems “by the estab- 
lishment of harbor lines in certain ar- 
eas within which fills could be made, 
together with carefully planned zoning 
by appropriate authorities to preserve 
for the people of this state the lake’s 
navigational and recreational possibili- 
ties.”” 


Conclusion 

Local governments in Florida often 
address waterfront issues. They some- 
times act as landowners, sometimes as 
regulatory bodies, and often in both 
capacities at once. Few commentators 
have addressed these roles of local gov- 
ernment. One must understand the lo- 
cal government’s proprietary and regu- 
latory burdens in order to comprehend 
its role in any case addressing local use 
of navigable waters. O 


1 RESTATEMENT (SECOND) OF Torts §856, 
Comment (a) (1979). 

2 Fra. Stat. §§253.02, .03. 

3 Td. §253.002. 

4 See, e.g., FLa. ApMin. Cope r. 18-21.004(3). 

5 Fra. Star. §373.414(1)(a)3. 

® Brickell v. Town of Ft. Lauderdale, 78 So. 
681, at 684 (Fla. 1918). 

7 Id. at 684-85. 

8 Ruge v. Apalachicola Oyster Canning & 
Fish Co., 60 So. 489 (Fla. 1889). ; 

® Burkart v. City of Ft. Lauderdale, 168 So. 
2d 65, at 70 (Fla. 1964). 

10 McQUILLIN Mun. Corp. §11.09 at 21 (3d 
ed. 1990). See generally Coastal Petroleum 
Co. v. American Cyanamid Co., 492 So. 2d 
339 (Fla. 1986). 

1 See, e.g., 1925 Fla. Laws ch. 11148, (spe- 
cial act of legislature granting submerged 


i 
: 

* 

5 


lands to the City of St. Augustine). 

2 Pinellas County v. Clearwater, 400 So. 2d 
497, at 499 (Fla. 2d D.C.A. 1983). See also 
City of Apalachicola v. The Apalachicola 
Land Co., 9 Fla. 340, 350-51 (1861). In an 
interesting note, this opinion contains the 
following statement regarding an allegedly 
precedential wharfage case: “We regret that 
we have not this volume for examination; not 
having it, we take the headnote as a sugges- 
tion.” Id. at 353. 

13 The decision contains a blueprint for how 
not to prove up an implied dedication of wa- 
terfront property. 

M4 See generally McQuiLLin §11.10 at 25. 

45 This is especially true with regard to any 
new municipal or county ordinances that 
might affect private property rights. See Fa. 
Stat. ch. 70. 

16 City of Port Richey v. Adamek, 228 So. 2d 
428, at 430 (Fla. 2d D.C.A. 1969). 

17 See Board of Trustees v. Medeira Beach 
Nominee, 272 So. 2d 209, 214 (Fla. 2d D.C.A. 
1973) “[A] police power regulation prohibit- 
ing swimming, fishing, or boating may be 
unchallengeable by the public but constitute 
a taking with respect to a riparian.” 

18 Marine One, Inc. v. Manatee County, 898 
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REAL PROPERTY, PROBATE, AND TRUST LAW 


Estate Planning for Incapacitated Individuals: 
Some Proposals for Practitioners 


uardianship law is evolving 
and developing as the 
Florida courts and legisia- 
ture are confronted with 
growing case loads of elderly and other 
incapacitated individuals and unique is- 
sues of law. F.S. §744.441 (1995) pre- 
sents a fertile field of imaginative and 
aggressive estate planning opportuni- 
ties for attorneys representing the im- 
paired elderly or mentally incapacitated 
individuals and their guardians. 

The attorney representing allegedly 
incapacitated individuals has a duty to 
protect the clients while preventing the 
courts from intervening unnecessarily 
in their lives. Minimally incapacitated 
individuals, where other means of pro- 
viding adequate protection short of 
court intervention are available, should 
not be subjected to guardianship pro- 
ceedings. Even in the situation where 
a guardianship has been established, 
the courts are beginning, with the au- 
thority of the legislature, to expand and 
reinterpret their role. Judges are begin- 
ning to authorize affirmative actions in 
the area of estate planning, rather than 
limiting their role to overseeing merely 
custodial and protective controls. In this 
new role, the courts are allowing some 
significant estate planning to be per- 
formed for the benefit of the ward and 
the ward’s family. In a proper situation, 
the guardian, with court approval, may 
be authorized to execute trust docu- 
ments for the welfare of the ward, and 
to maximize estate planning and tax 
saving opportunities for an individual 
who lacks legal testamentary capacity. 


Avoiding Guardianship 
in Borderline Situations 

In several recent incapacity petitions 
brought before the Dade County Circuit 
Court, Probate Division, despite find- 
ings of limited incapacity, a guardian- 


The guardian, with 
court approval, may 
be authorized to 
execute trust 
documents for the 
welfare of the ward, 
and maximize estate 
planning and tax 
saving opportunities 


by Donna R. Blaustein 


ship was determined not to be in the 
best interest of the respondent. In each 
case the court determined, after receiv- 
ing the reports of the examining com- 
mittee, that the respondent was not 
capable of managing his own affairs and 
was in need of assistance in the form of 
a limited guardianship. The court was 
persuaded, however, that the intent of 
the Florida Legislature in enacting the 
Florida Guardianship Law' should be 
honored by initiating a plan that was 
less restrictive than a guardianship. 
That intent was clearly stated: 


The Legislature finds that adjudicating a 
person totally incapacitated and in need of 
a guardian deprives such person of all his 
civil and legal rights and that such depriva- 
tion may be unnecessary. The Legislature 
further finds that it is desirable to make 
available the least restrictive form of guard- 
ianship to assist persons who are only par- 
tially incapable of caring for their needs. 
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FS. §744.1012 (1995). 

To accomplish this goal, the legisla- 
ture stated its objective is to provide “in 
each case, the form of assistance that 
least interferes with the legal capacity 
of a person to act in his own behalf. This 
act shall be liberally construed to ac- 
complish this purpose.” Jd. 

With increasing frequency, where in- 
capacity proceedings are brought before 
the court, it is possible to present a con- 
vincing case that guardianship is not 
the least restrictive form of assistance 
available, and that creativity and flex- 
ibility can eliminate the need for the 
establishment of any court control over 
the life of the individual. Where, for 
example, the individual whose capac- 
ity is in question, has created a will at 
a time when the individual was clearly 
competent, the court can direct that 
individual to retain counsel (or appoint 
an attorney ad litem) to draft a trust 
embodying the terms of the will and 
providing for the care of the individual 
during his or her lifetime. In the appro- 
priate situation, the respondent may 
act as co-trustee, to the extent of his or 
her capability, along with a reliable in- 
dividual or corporate co-trustee. The 
dignity of the individual is thus main- 
tained by allowing the continuance of 
some element of control by the indi- 
vidual over the individual’s life, and the 
need for the court to monitor and con- 
trol the individual through a guardian- 
ship is alleviated. Since many incapac- 
ity proceedings arise out of concern for 
possible misappropriation or exploita- 
tion of the assets of an elderly indi- 
vidual who is beginning to lose control 
of his or her financial ability, the estab- 
lishment of a trust with court authori- 
zation becomes a realistic method of 
avoiding guardianship and controlling 
court overcrowding with unnecessary 
ongoing guardianship proceedings. 


Frequently, once the concerns over 
assets are resolved and a trust is set 
into place, the trustee will take over the 
payment of bills and the investment of 
funds for the benefit of the individual, 
and the individual may still continue 
to monitor the accounts, write checks, 
and pay day-to-day expenses, as de- 
sired. For some individuals, the cre- 
ation of the trust alleviates many of the 
concerns about the difficulty of paying 
bills and the routine bookkeeping 
chores involved. 

The individual can continue to live in 
his or her own home, perhaps with the 
assistance of housekeeping or aide ser- 
vices, or move to a supervised facility, 
as the individual chooses. As long as the 
individual remains willing to receive 
appropriate medical care and autho- 
rizes assistance for himself or herself 
as needed, there is no reason for a 
guardian of the person to be appointed 
by the court. 

In two recent cases before the Dade 
probate court,” two different judges 
were convinced that the application of 
the legislative intent, as stated in FS. 
§744.1012 (1995), called for the impo- 
sition of a lesser degree of control over 
the individuals concerned than the es- 
tablishment of a guardianship; each 
judge found, based on statutory author- 
ity, that the course of “least interfer- 
ence” would benefit all concerned. In 
each case, the attorney representing the 
respondent was authorized to prepare 
a revocable inter vivos trust, with the 
respondent and a financial institution 
acting as co-trustees, with testamen- 
tary dispositions in accordance with the 
grantor’s previous testamentary dispo- 
sitions. The court went even further in 
one circumstance and authorized the 
revision of the testamentary plan based 
on the opinion of doctors who deter- 
mined that the respondent had capac- 
ity to make testamentary dispositions, 
even though the examining committee 
felt a limited guardianship should be 
instituted. The fact that the individual 
could be easily and unduly influenced 
did not negate his ability to make a tes- 
tamentary disposition in a trust while 
in a lucid interval and without the in- 
fluence of those individuals who might 
unduly exert pressure. 

One caveat remains. If the practi- 
tioner is presented with this type of 
situation, the documents should be ex- 
ecuted with an eye toward the avoid- 
ance of litigation after death. Therefore, 


execution should take place in the pres- 
ence of a physician who has performed 
an evaluation of capacity immediately 
prior to its execution or, alternatively, 
in the presence of the court. This is one 
situation where an excess of caution 
may forestall a contest at death. It is 
suggested that a practitioner faced with 
this situation be prepared to demon- 
strate that the document was properly 
executed, that the individual was ap- 
propriately oriented to time and place 
and, at the moment of execution, met 
all the standard tests for capacity. 


Making Testamentary 
Dispositions After 
Guardianship Established 

Many practitioners in the area of 
guardianship are faced with situations 
where an incapacitated individual has 
been declared to be legally incapaci- 
tated, a guardian has been appointed, 
and no will or other testamentary docu- 
ment can be located. Frequently this 
occurs in a situation that cries out for 
proper estate planning and where sig- 
nificant tax savings may be achieved or 
other benefits, such as the establish- 
ment of trusts for minor or incapaci- 
tated children, may be accomplished. 
Most practitioners and courts have felt 
that once a guardianship is in place, it 
is too late to accomplish any estate plan- 
ning for the benefit of the ward and the 
ward's family. 

The Florida courts, in several recent 
cases, discussed below, and the Florida 
Legislature have addressed these is- 
sues. The time has come for practi- 
tioners and the courts to take a more 
aggressive stance in this area. 

FS. §744.441 (1995) presents a long 
list of acts which the guardian may per- 
form with court authorization. This 
statute provides the framework for an 
aggressive approach to representing the 
incapacitated ward. Included in the list 
is the authority to: 

(17) Make gifts of the ward’s property to 
members of the ward’s family in estate and 
income tax planning procedures. 


{and] 


(19) Create revocable or irrevocable trusts 
of property of the ward’s estate which may 
extend beyond the disability or the life of the 
ward in connection with estate, gift, income, 
or other tax planning or in connection with 
estate planning. 


The Third District Court of Appeal, 
in a little-noticed case, ruled that the 


probate court, under the authority of 
§744.441(19), had the ability to estab- 
lish a trust on behalf of the ward, upon 
a proper petition of the guardian.’ The 
establishment of a trust by the guard- 
ian was opposed by an individual who 
was a beneficiary under the ward’s pre- 
viously executed will on the grounds 
that the proposed trust would extend 
beyond the guardianship term and cre- 
ate a total disposition of the ward’s es- 
tate. The court held that the legislature 
had issued a mandate, acting within its 
constitutional authority, and that the 
probate court had jurisdiction to enter- 
tain the guardian’s petition and deter- 
mine whether such a trust should be 
established. 

In the more recent case of Muller v. 
Boyle, 650 So. 2d 698 (Fla. 4th DCA 
1995), the Fourth District Court of Ap- 
peal authorized the probate court to 
entertain a petition of the guardian to 
amend a revocable trust (established 
prior to the determination of incapac- 
ity) for the purpose of removing a 
trustee. The court held that F.S. 
§744.441(2) and (19) (1993) permitted 
this action by a guardian, with court 
approval. That appellate court, in a re- 
cent opinion,‘ has made it clear, how- 
ever, that a trustee of a trust estab- 
lished by the ward prior to the deter- 
mination of incapacity has no author- 
ity to create a new estate plan for the 
ward by changing beneficiaries. It was 
the court’s position that the proposed 
changes in the trust did not acomplish 
the guidelines specified in §744.441 
where there was no advantageous tax 
or estate planning, and the only pur- 
pose of changing the trust was to amend 
the beneficiary designation. The court 
held: 

No benefits will accrue to the estate as a 
result of the guardian’s substituting his judg- 
ment of what the ward would do now if she 
were not incapacitated. There is no reason 
to believe that the legislature intended sec- 
tion 744.441(19) to negate the general prin- 


ciple that a guardian cannot exercise a 
purely personal right of the ward. 


Guardianship of Ruth Sherry, __ So. 
2d__, 21 Fla. L. Weekly D482, at D483 
(Fla. 4th DCA, Feb. 21, 1996). 

Clearly, although some inroads are 
being made, the Florida courts are re- 
luctant to authorize guardians or attor- 
neys to create inter vivos trusts for the 
benefit of their wards. This reluctance 
is contrary to legislative intent and may 
be detrimental to the interests of many 
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wards of the court. 

In a case in this author’s practice, the 
guardian of an incapacitated individual, 
who is single with one incapacitated 
child, and with no will or trust, but hold- 
ing assets in excess of $1 million, has 
presented a petition to the court to au- 
thorize the establishment of a trust for 
the benefit of the ward and for the 
ward’s child after the ward’s death. 
Additionally, the guardian has peti- 
tioned to authorize the establishment 
of an annual exclusion trust for the ben- 
efit of the ward’s child. The guardian 
has taken the position that a combina- 
tion of charitable giving, special needs 
trusts for the benefit of the child, and 
annual exclusion giving could generate 
tax savings, reduce administration 
costs, maximize government assistance 
for the handicapped child, and benefit 
the ward. The case is a clear illustra- 
tion of the opportunity that the attor- 
ney has to go beyond the traditional 
concept of merely representing a guard- 
ian (and ward) in a custodial situation 
and affirmatively rendering a benefit to 
all parties concerned. 

Again, a caveat must be stated. Any 
attorney who attempts to second guess 
the individual who failed to make ad- 
equate plans while competent, is placed 
in a position where issues of abuse of 
process, conflict of interest, and exceed- 
ing authority arise. To address these 
issues and to protect the client and the 
attorney, no estate planning should be 
done unless careful controls are in 
place. The attorney faced with an ap- 
propriate situation for seeking the au- 
thority of the court to institute estate 
or tax planning should request the court 
to appoint an attorney ad litem to rep- 
resent the unknown heirs and should 
provide notice to all known parties af- 
fected by the petition. Additionally, un- 
der appropriate circumstances, where 
there is a potential conflict between the 
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interests of the guardian and the ward, 
as a result of the proposed planning, an 
attorney ad litem should be appointed 
to represent the ward. The first concern 
of the drafter of the trust document 
should be the well-being of the ward, 
and whatever provisions are made 
should be subject to the continuing ju- 
risdiction and supervision of the pro- 
bate court. Once there has been an ad- 
judication of incapacity, the drafting of 
a trust becomes a method of estate plan- 
ning, not a method of reducing the ju- 
risdiction of the guardianship court. 

The best scenario for seeking the au- 
thority of the court to create an inter 
vivos trust is in the situation where the 
terms of the ward’s previously executed 
will are to be substantially restated in 
the trust. The practitioner must re- 
member that no authority exists under 
present law for the guardian to execute 
a will for the ward and, until the legis- 
lature addresses this issue, the guard- 
ian should not attempt to do so.° Ironi- 
cally, the legislature has placed no such 
restrictions on the use of trusts to make 
testamentary dispositions and, by the 
wording of §744.441(19), appears to 
authorize specifically the establishment 
of trusts which plan beyond the inca- 
pacitated individual’s lifetime. It is, 
however, clearly the obligation of the 
guardian executing a trust with testa- 
mentary dispositions to adhere as 
closely as is possible to the pre-existing 
dispositive provisions of any documents 
executed by the ward, while competent 
or, if no such documents exist, the in- 
testacy provisions of the Florida Stat- 
utes.® In fact, the courts have specifi- 
cally ruled that a guardian has no 
authority to contest, revoke, or other- 
wise change an existing will of a ward 
during the ward’s lifetime’ and have, 
as in the case of Guardianship of Ruth 
Sherry, limited the ability of the guard- 
ian to amend an existing trust to situa- 
tions where tax or estate planning is 
the goal. Thus, in Gray v. Worley, 573 
So. 2d 873 (Fla. 3d DCA 1990), where 
the ward had executed a will prior to 
the determination of incapacity, the 
appellate court refused to rule on the 
actual validity of the terms of the will 
or the trust, but limited itself to con- 
firming that the court had jurisdiction 
to authorize the creation of a trust.® 


Conclusion 


Estate planning for individuals 
brought into the jurisdiction of the 
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courts, either before or after a determi- 
nation of capacity has been made, is an 
area that has been minimally addressed 
by the courts and by guardianship prac- 
titioners. This area needs to be ex- 
plored, developed, and utilized to its 
fullest extent for the benefit of the in- 
dividual, under the guidance of the leg- 
islature and the courts. 0 


1 Fra. Stat. §§744.101-744.709 (1995). 

2? Citation is omitted in the interest of con- 
fidentiality since each case is presently pend- 
ing before the Dade County Circuit Court. 

3 Gray v. Worley, 573 So. 2d 873 (Fla. 3d 
D.C.A. 1990). 

* Guardianship of Ruth Sherry, __ So. 
2d___, 21 Fla. L. Weekly D482 (Fla. 4th 
D.C.A., Feb. 21, 1996). 

5 Fa. Stat. §732.501 (1995) provides only 
that any person who is 18 years of age and 
“of sound mind” may make a will. 

§ See Star. §§732.101-732.107 (1995). 

7 Ullman v. Garcia, 645 So. 2d 168 (Fla. 
3d D.C.A. 1994). Note the line of cases cited 
therein. This case focused on the issue of the 
guardian’s ability to contest testamentary 
dispositions while a ward was still alive, 
rather than the ability to create a testamen- 
tary plan for a ward by a guardian. 

8 The court limited itself to affirming that 
the lower court had subject matter jurisdic- 
tion, and specifically stated: “[Wle neither 
approve nor disapprove the proposed inter 
vivos trust.” Gray v. Worley, 573 So. 2d 873, 
at 874. 
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GENERAL PRACTICE 


An Introduction to Title I 
of the Americans With Disabilities Act 


EWARE! 

You may be violating the 

Americans With Disabilities 

Act in your daily practice. 
Because you provide a service to the 
public, you may be responsible for hir- 
ing interpreters or removing barriers at 
your place of work. 


Places of Public 
Accommodation 
The Americans With Disabilities Act 
states that no person who leases a place 
of public accommodation may discrimi- 
nate against any individual on the ba- 
sis of disability.! The word “person” also 
applies to private entities, as well as 
landlords and tenants.” The act further 
defines “place of public accommodation” 
by creating 12 protected categories.* 
Those are: 
1) Places of lodging; 
2) Establishments serving food or 
drink; 
3) Places of exhibition or entertain- 
ment; 
4) Places of public gathering; 
5) Sales or rental establishments; 
6) Service establishments; 
7) Stations used for specified public 
transportation; 
8) Places of public display or collec- 
tion; 
9) Places of recreation; 
10) Places of education; 
11) Social service center establish- 
ments; and 
12) Places for exercise or recreation. 
Category 6, service establishments, 
covers several types of professional of- 
fices including lawyers, insurance, ac- 
countants, and health care providers’ 
offices.* Such establishments may not 
deny opportunities to persons with dis- 
abilities to participate in or benefit from 
the goods, services, facilities, privileges, 
advantages, or accommodations of a 


“Undue hardship” 
and “direct threat” 
may provide relief 
from some of the 
requirements of the 
Americans With 
Disabilities Act 
in certain 
circumstances 


by Andrew E. Colsky and 
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place of public accommodation.® Addi- 
tionally, a public accommodation must 
provide benefits to those with disabili- 
ties that are equal to those provided to 
nondisabled individuals.® 


Accommodating Clients 

One of the most common situations 
which a business may face is the provi- 
sion of an interpreter for those with 
hearing or vision impairments. The act 
requires that places of public accommo- 
dation provide auxiliary aids and ser- 
vices.’ Some of the auxiliary aids and 
services for those with hearing impair- 
ments are qualified interpreters, note 
takers, computer-aided transcription 
services, written materials, telephone 
hand set amplifiers, assistive listening 
devices, assistive listening systems, 


telephones compatible with hearing 
aids, closed caption decoders, open and 
closed captioning, TDDs, videotext dis- 
plays, or other effective methods of 
making aurally delivered materials 
available to individuals with hearing 
impairments.* Some of the auxiliary 
aids and services for those with visual 
impairments include qualified readers, 
taped texts, audio recordings, Brailled 
materials, large-print materials, or 
other effective methods of making vi- 
sually delivered materials available to 
individuals with visual impairments.°® 

The main idea behind these require- 
ments is that effective communication 
is ensured.’ Although it may seem as 
though the list of required auxiliary 
aids is endless, the public accommoda- 
tions regulations do not require provi- 
sion of personal devices." Therefore, 
you are not required to furnish items 
such as wheelchairs, prescription eye- 
glasses, and hearing aids, nor are you 
required to provide any personal ser- 
vices such as assistance in eating, 
toileting, or dressing.” 

It may appear obvious that service 
animals must be allowed” and reason- 
able modifications in policies, practices, 
or procedures must be made when nec- 
essary to provide compliance with the 
law.'* As you read this article, you may 
be thinking that this may cost some 
money, and if so, you may plan on pass- 
ing the cost on to the user. Well, you 
can clear that thought from your head. 
The law states that a public accommo- 
dation may not impose a surcharge on 
a particular individual with a disabil- 
ity.» But wait! Before your blood pres- 
sure rises, you may be entitled to cer- 
tain tax credits, as discussed below. 


Obligations of 
Landlords and Tenants 
The law states that both the landlord 
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who owns the building that houses a 
place of public accommodation and the 
tenant who owns or operates the place 
of public accommodation are both pub- 
lic accommodations."* Therefore, even 
if you are only leasing an office in a 
large building, you are still considered 
to be a public accommodation. These 
compliance responsibilities may be 
shifted to one or the other by way of a 
lease provision or other contract.!’ 
Landlords may choose to be responsible 
for complying with the law in common 
areas while tenants would take respon- 
sibility for complying with the law 
within their own place of business. 

More specifically, a public accommo- 
dation must remove architectural bar- 
riers in existing facilities, where the 
removal is readily achievable.'* This 
requires attention to physical items 
such as shelving, furniture, displays, 
and even toilet facilities."* Additionally, 
the removal of communications barri- 
ers, such as repositioning telephones 
and installing flashing alarm lights, are 
also required.” 


Defenses 

While some of the requirements may 
seem burdensome, there are two situa- 
tions which may provide relief in cer- 
tain circumstances. These are known as 
“undue hardship” and “direct threat.” 

Undue hardship occurs when taking 
such steps to provide auxiliary aids and 
services either fundamentally alters the 
nature of the good, service, facility, 
privilege, advantage, or accommoda- 
tion, or when it requires significant dif- 
ficulty or expense.”' However, if provi- 
sion of a particular auxiliary aid or 
service would result in an undue hard- 
ship, an alternative auxiliary aid or 
service must be provided, if one exists, 
to ensure accessibility to the maximum 
extent possible.” A direct threat is a 
significant risk to the health or safety 
of others that cannot be eliminated by 
a modification of policies, practices, or 
procedures, or by the provision of aux- 
iliary aids or services.” This provision 
becomes viable when participation in or 
benefit from such public accommoda- 
tion poses a direct threat to the health 
or safety of others.“ The determination 
of whether one poses a direct threat is 
based upon an individualized assess- 
ment.” 


Tax Credits 


An eligible small business (one whose 


gross receipts of the previous year did 
not exceed $1 million or did not employ 
more than 30 full-time employees dur- 
ing the preceding taxable year) which 
elects to take the disabled access credit 
for the taxable year, can claim a dis- 
abled access credit.” In order to apply 
for a disabled tax credit, Form 8826, 
Disabled Access Credit, should be com- 
pleted. 

The amount of disabled access credit 
available for any taxable year shall be 
an amount equal to 50 percent of so 
much of the eligible access expenditures 
for the taxable year as exceed $250, but 
do not exceed $10,250.” Therefore, the 
maximum amount of the credit for any 
taxable year is $5,000. 


Resources 

For more information about ADA re- 
sources or for answers to questions, in- 
dividuals may call Barbara W. Bern- 
hart, executive director, Florida Coor- 
dinating Council on Americans With 
Disabilities Act, (904) 487-3423 voice or 
TDD. 

Additionally, you may call a regional 
disability and technical assistance cen- 
ter in your area. For the Southeast, in- 
cluding Florida, call United Cerebral 
Palsy Association, Inc., at (404) 888- 
0022 voice or (404) 888-9098 TTY. Along 
with numerous local agencies who as- 
sist the disabled, you should have no 
trouble finding adequate resources to 
handle just about any problem. A list 
of local agencies may be found on this 
page. 


Conclusion 

The American With Disabilities Act 
has significantly affected today’s busi- 
ness environment. Individuals with dis- 
abilities are now afforded greater rights 
to participate in daily activities than 
they ever had before. The inclusion of 
the disabled, and the accompanying 
requirements, may add a welcome fla- 
vor to the melting pot we call 
America. 0 


1 42 U.S.C.S. §12182(a). 
2 28 C.F.R. §36.201(b). 

3 Td. §36.104. 

4 TECHNICAL ASSISTANCE MANUAL at 2. 
5 28 C.F.R. §36.202(a). 

6 Id. §36.202(b). 

7 Id. §303(a). 

8 Id. §36.303(b)(1). 

® Id. §36.303(b)(2). 

0 Id. §36.303(c). 

" Td. §36.306. 

12 Td. 
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18 Td. §36.202(c)(1). 
4 Td. §36.302(a). 

8 Id. §36.301(c). 

16 Td. §36.201(b). 

Td. 

8 Td. §36.304(a). 

Id. §36.304(b). 

Td. 

21 Id. §36.303(a). 

2 Id. §36.303(f). 
Id. §36.208(b). 

*4 Id. §36.208(a). 

Id. §36.208(c). 

6 26 U.S.C.S. §44(b). 
27 Id. §44(a). 


Disability Assistance Agencies 
Abilities of Florida, Inc.—(305) 669-6981/ 
TDD: (305) 699-6985 
Blind Services—(305) 377-5339 
Deaf Services—(305) 668-3323 
US. Dept. of Justice—(202) 514-0301 
U.S. Dept. of Transportation— 
(202) 366-9305 
EEOC—(202) 663-4900 
Florida Relay Service—(800) 955-8770 
Lighthouse for the Blind—(305) 856-2288 
Metro-Dade ADA—(305) 375-3566 
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TAX LAW NOTES 


Joint Ventures With a Foreign Partner: 
Issues and Planning 


nited States multinational 
corporations looking to ex- 
pand overseas often find it 
beneficial first to enter into 
a joint venture with a host-country cor- 
poration. As this article demonstrates, 
there are a number of U.S. federal tax 
considerations that must be addressed 
in structuring and operating a joint 
venture with a foreign partner. Too of- 
ten, managers negotiate the terms of a 
joint venture without considering the 
valuable tax planning benefits that can 
be achieved or, alternatively, the costly 
tax detriments that can be incurred. 


Entity Choice 

In selecting an entity through which 
to conduct the foreign joint venture, a 
primary consideration of the domestic 
partner should be the classification of 
the entity for U.S. tax purposes. The 
fact that a foreign entity is a corpora- 
tion or a partnership under host-coun- 
try law is not determinative for U.S. 
purposes. Instead, the entity is classi- 
fied as a corporation or partnership 
based on application of a six-factor test 
under U.S. Treasury Regulations, 
which takes into account the entity’s 
local law terms and conditions.' As a 
result, an entity could be treated as a 
corporation under foreign law, yet con- 
stitute a partnership for U.S. federal 
tax purposes. Such a “hybrid entity” 
may be achieved, usually to achieve for- 
eign tax credit advantages,’ by draft- 
ing the entity’s articles of incorporation 
or memorandum of association so that 
it lacks two or more of the corporate 
characteristics of 1) limited liability, 2) 
centralized management, 3) continuity 
of life, and 4) free transferability of in- 
terests. Note that, as of this writing, the 
Internal Revenue Service has not yet 
issued regulations on the so-called 
“check-the-box” method of entity char- 
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acterization. Statements by Service and 
Treasury Department officials indicate 
that the regulations will greatly sim- 


-_plify the entity characterization analy- 


sis by allowing an election, on a prospec- 
tive basis, for treatment of most 
domestic and foreign entities as either 
a partnership or corporation, as the case 
may be, for U.S. federal tax purposes. 


Joint Venture Entity 
Treated as Partnership 

Presume that the joint venture en- 
tity is treated as a partnership for U.S. 
tax purposes. Section 1491 imposes a 
35 percent excise tax upon the transfer 
of appreciated property by a U.S. per- 
son to a foreign partnership. Excise tax, 
as opposed to income tax, characteriza- 


tion results in several detrimental ef- 
fects including inability to offset the 
excise tax with foreign tax credits and 
lack of a stepped-up basis.* The two 
principal methods by which to avoid the 
harsh results of §1491 upon an out- 
bound asset transfer are an election 
under §1492(2) which election results 
in application of §367 principles, dis- 
cussed below, or 2) §1057 to treat the 
transaction as a sale or exchange, thus 
subjecting the transaction to an income, 
rather than excise, tax.‘ 


Joint Venture Through 
Foreign Corporation 

Presume that the foreign joint ven- 
ture entity is treated as a corporation 
for U.S. tax purposes. The general rule 
of §367 is that the transfer of appreci- 
ated property by a U.S. person to a for- 
eign corporation results in gain recog- 
nition to the extent that the property’s 
fair market value exceeds its adjusted 
basis.® The basic gain recognition rule 
of §367 generally does not apply to any 
property transferred to a foreign corpo- 
ration for use in the active conduct of a 
trade or business outside of the United 
States.® This trade or business exemp- 
tion from gain recognition does not, 
however, apply to 1) inventory property 
and copyrights, 2) installment obliga- 
tions, accounts receivable or similar 
property, 3) foreign currency or foreign 
currency denominated property, 4) in- 
tangible property, or 5) property to 
which the transferor is the lessor, ex- 
cept where the transferee is the lessee.’ 
Note that gain must be recognized in 
an otherwise exempt transaction to the 
extent of prior U.S. depreciation deduc- 
tions upon a §367(a)(1) transfer.® 

One of the two most important issues 
facing the U.S. joint venture partner, 
the other being foreign tax credit plan- 
ning, involves the outbound transfer of 
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intangible property discussed later in 
this article. 


Hybrid Entity or Foreign 
Partnership Held Through 
Wholly Owned Foreign 
Subsidiary 

Whether the joint venture entity it- 
self constitutes a partnership under 
both U.S. and foreign law or, alterna- 
tively, constitutes a hybrid entity, thus 
a partnership for U.S. purposes but a 
corporation for foreign purposes, the 
optimum overall structure is often a 
wholly owned host-country foreign sub- 
sidiary which owns the foreign joint 
venture entity. 
© Subpart F 

The foreign subsidiary which owns 
the joint venture entity will constitute 
a controlled foreign corporation (CFC) 
under §§952 and 957, since a U.S. 
shareholder will own more than 50 per- 
cent of its stock. For U.S. tax purposes, 
the foreign subsidiary will be a partner 
in a foreign partnership and, thus, must 
currently include in income its allocable 
share of the partnership’s items of in- 
come, gain, loss, and deduction under 
subchapter K principles. Assuming that 
the joint venture entity conducts an 
active trade or business in the host 
country, the income derived from its 
operations would not ordinarily consti- 
tute foreign base company income if 
earned directly by the foreign subsid- 
iary.® Thus, the income of the joint ven- 
ture entity included by the foreign sub- 
sidiary under §702 generally should not 
be subpart F income. As such, the U.S. 
parent corporation need not currently 
include such income until actually dis- 
tributed by the foreign subsidiary in the 
form of a dividend. The U.S. joint ven- 
ture partner must, however, monitor 
the foreign subsidiary’s accumulation of 
passive assets, including retained earn- 
ings and working capital, for exposure 
to current inclusions under the §956A 
excess passive assets rule. 
¢ Passive Foreign Investment Company 

Although passive foreign investment 
company (PFIC) status for the foreign 
subsidiary would not mandate current 
inclusion of its income by the U.S. par- 
ent corporation, such status would be 
severely detrimental as it would result 
in the punitive interest charge imposed 
upon 1) certain “excess distributions” 
made by the foreign subsidiary, or 2) 
eventual disposition of foreign subsid- 
iary stock.’° A PFIC is generally defined 
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under §1296(a) as any foreign corpora- 
tion 1) at least 75 percent of the gross 
income of which is passive, or 2) at least 
50 percent of the assets of which are 
passive." Again, assuming that the 
joint venture entity conducts an active 
trade or business, the foreign subsid- 
iary should not be a PFIC. 
© Foreign Tax Considerations 

If the foreign joint venture entity is 
treated as a partnership by the host 
country, there will likely be no entity 
level host-country tax on the joint ven- 
ture. Rather, similar to subchapter K, 
the host country will tax the foreign 
subsidiary on its distributive share of 
the joint venture’s income. In contrast, 
if the joint venture entity is treated as 
a corporation by the host country, a cor- 
porate level tax will likely be imposed 
on its earnings. In that case, the U.S. 
advisor must coordinate with foreign 
counsel as to the level, or potential 
avoidance, of double taxation when the 
joint venture entity’s earnings are dis- 
tributed to the foreign subsidiary in the 
form of, in all likelihood, a host-coun- 
try dividend. When the foreign subsid- 
iary eventually distributes earnings, in 
the form of a dividend to the U.S. par- 
ent corporation, the host country will 
likely impose a dividend withholding 
tax similar to the 30 percent U.S. tax 
on fixed or determinable annual or pe- 
riodic income under §881. The host- 
country withholding tax may be re- 
duced by applicable treaty. 
© Foreign Tax Credit 

The U.S. parent should be allowed the 
deemed paid foreign tax credit for the 
foreign income or in-lieu-of taxes im- 
posed on the foreign subsidiary when 
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the earnings, on which the host-coun- 
try corporate tax was imposed, are dis- 
tributed by the foreign subsidiary in the 
form of a dividend.” The U.S. parent 
will receive the direct foreign tax credit 
for any host-country withholding tax 
imposed upon such dividend, as well as 
any royalties paid by the joint venture 
entity.’* Note the foreign tax credit plan- 
ning technique discussed below. 

If the host country treats the joint 
venture entity as a partnership,“ then, 
as previously discussed, there will likely 
be no entity level host-country tax on 
the joint venture. The host country will 
impose a corporate-level tax on the for- 
eign subsidiary for its distributive share 
of the joint venture’s income. For U.S. 
foreign tax credit purposes, the foreign 
subsidiary’s distributive share of part- 
nership income generally shall be in- 
cluded in the §904(d) separate category 
to the extent that the distributive share 
is attributable to income earned or ac- 
crued by the joint venture entity in such 
category."® The host-country taxes im- 
posed on the foreign subsidiary for its 
distributive share of partnership in- 
come shall be allocated to the separate 
category or categories of income to 
which the taxes relate.'® 

Any host-country withholding tax 
imposed on royalty payments by the 
joint venture entity to the U.S. parent 
corporation, and the royalty payments 
themselves, should fall into the passive 
category.!” 


Transfer of Intangibles 

Where intangible property is contrib- 
uted to a foreign joint venture, §367(d) 
generally overrides the otherwise non- 
recognition treatment afforded by 
§367(a) to outbound transfers of prop- 
erty for use in an active trade or busi- 
ness. The term “intangible property” is 
defined as “knowledge, rights, docu- 
ments and any other intangible within 
the meaning of Section 936(h)(3)(B) 
that constitutes property for purposes 
of Sections 332, 351, 354, 355, 356 or 
361.” Section 936(h)(3)(B) defines the 
term “intangible property” as any 
patent, invention, formula;’process, 
design, pattern, or knowhow; copyright, 
literary, musical or artistic composition; 
trademark, trade name, or brand name; 
franchise, license, or contract; method, 
program, system, procedure, campaign, 
survey, study, forecast, estimate, cus- 
tomer list, or technical data; or any 
similar item, which has substantial 
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value independent of the services of any 
individual. The transfer of an intangible 
property will, because of the planning 
techniques discussed below, often raise 
a difficult issue with the foreign joint 
venture partner. 
* Deemed Sale of Intangible 

Except as provided in regulations, 
upon the transfer of any intangible 
property by a U.S. person to a foreign 
corporation in an exchange described in 
§351 or §361, such U.S. person shall be 
treated as a) having sold such intan- 
gible property in exchange for payments 
which are contingent upon the produc- 
tivity, use, or disposition of such intan- 
gible property, and b) receiving amounts 
which reasonably reflect the amounts 
which would have been received either 
1) annually over the useful life of such 
intangible property, or 2) in the case of 
a subsequent disposition by the trans- 
feree, at the time of the disposition. The 
amounts taken into account under this 
section shall be “commensurate with 
the income attributable to the intan- 
gible.”'* The amount of the deemed pay- 
ment thus calculated is reduced by any 
royalty or other periodic payment made 
or accrued by the transferee to an un- 
related person during that taxable year 
for the right to use the intangible prop- 
erty.’® 
© Characterization of Income 

Any amount included in the gross 
income of a U.S. transferor by reason 
of §367(d) shall be treated as ordinary 
income from U.S. sources.” The U.S. 
source characterization of the income 
from the deemed sale under §367(d) is 
the most severe problem presented by, 
and greatest incentive to avoid, this 
statute. U.S. source characterization of 
the income will, of course, have a detri- 
mental impact on the U.S. transferor’s 
foreign tax credit planning. 
¢ Planning for Transfers of Intangible 
Property 

1) Election to Treat Transfer as Sale. 
The temporary regulations under 
§367(a) allow for an election to treat the 
§351 or §361 transfer of intangible prop- 
erty as a sale. The deemed sale results 
in U.S. source income treatment equal 
to the gain in the intangible property. 
Such election eliminates the require- 
ment that the U.S. transferor take into 
account an amount commensurate with 
the income attributable to the intan- 
gible over the life of the intangible. 
However, the election is only available 
in a limited number of situations dis- 


cussed in detail in Temporary Treas. 
Reg. §1.367(a)-1T(d)(5)(ii) 

2) Licensing of Intangibles. Section 
367(d) and the temporary regulations 
do not apply in the case of an actual sale 
or license of intangible property by a 
U.S. person to a foreign corporation. 
Thus, in negotiating the terms of a joint 
venture with the foreign partner, the 
U.S. executive and counsel will often 
want to convince the joint venture part- 
ner that for U.S. tax purposes, rather 
than some ulterior business purpose, 
the joint venture entity must pay the 
U.S. partner a royalty or licensing fee 
for intangibles it transfers to the joint 
venture. 

3) Coordination with $482; Sham Li- 
censes and Sales. Any adjustment re- 
quired under §482?! with respect to such 
actual sale or license shall not result in 
application of the ordinary U.S. source 
income characterization of §367(d). 
However, a purported sale or license of 
intangible property may be disregarded 
under Temporary Treas. Reg. §1.367(d)- 
1T(g)(4)(ii), and thus treated as subject 


to §367(d), if the purported sale or li- 
cense terms differ so greatly from the 
economic substance of the transaction 
or the terms that would obtain between 
unrelated persons that the purported 
sale or license is a sham. 


Joint Venture as a “CFC” 
to Avoid the 10-50 Basket 

The requirement that a foreign tax 
credit must be measured with respect 
to dividends from each noncontrolled 
§902 corporation may prevent the U.S. 
taxpayer from averaging-down high for- 
eign taxes on a joint venture in one ju- 
risdiction with low foreign taxes on a 
joint venture in another jurisdiction. To 
avoid this result, the U.S. taxpayer 
should structure a foreign joint venture 
entity, that is treated as a corporation 
for U.S. tax purposes, as a CFC. CFC 
status will result in the income, and 
corresponding foreign taxes, being cat- 
egorized for foreign tax credit purposes 
according to the underlying earnings of 
the CFC under the look-through rule 
of §904(d)(3). In order to achieve CFC 
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status (i.e., U.S. ownership of greater 
than 50 percent, by vote or value), 1) 
the U.S. and foreign joint venture part- 
ners may own their interests in the joint 
venture corporation indirectly through 
a U.S. partnership, or 2) the U.S. joint 
venture partner may own a single ad- 
ditional share of nonvoting preferred 
stock in the joint venture corporation, 
a single share in the foreign joint ven- 
ture partner, or an option to purchase 
a single additional share in the joint 
venture corporation.” Q 


1 See generally §7701 and the regulations 
thereunder. Unless otherwise indicated, all 
references are to the Internal Revenue Code 
of 1986, as amended, and the regulations 
promulgated thereunder. 

2 See Rev. Rul. 88-8, 1988-1 C.B. 403. 

3 See also Rev. Rul. 71-433, 1971-2 C.B. 
325 (transferor cannot use unrealized depre- 


ciation in one asset to offset §1491 excise tax 
on unrealized appreciation in another asset). 

4 Note that the §1492 election must be 
made prior to the transfer. §1492(2). 

5 There are several exceptions from this 
general rule including certain transfers of 
stock or securities to a foreign corporation. 

® §367(a)(3)(A). 

7 §367(a)(3)(B); Temporary Treas. Reg. 
§1.367(a)-5T. 

8 See Temporary Treas. Reg. §1.367(a)-4T. 
Other special rules apply to property to be 
leased or sold by the transferee. 

® See generally §952-954. The recent deci- 
sion in Brown Group, Inc. v. Comm’r, Dec. 
No. 95-2110 (8th Cir. 1996), 1996 U.S. App. 
LEXIS 910, raises a number of issues with 
respect to the interaction of subpart F and 
subchapter K. 

10 See generally §1291. 

11 A discussion of various methods for 
avoiding PFIC status are beyond the scope 
of this article. 

12 See generally §902. 

13 See generally §901. 

14 This discussion assumes that the foreign 
subsidiary is formed solely to hold the in- 
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terest in the joint venture entity and that 
the foreign subsidiary has no other assets 
or sources of income. 

4 Treas. Reg. §1.904-5(h)(1). 

16 Treas. Reg. §1.904-6(a)(1)(i). 

17 Treas. Reg. §1.904-5(h). Note, however, 
the look-through treatment afforded with 
respect to CFCs. §904(d)(3). 

18 §367(d)(2)(A). 

19 Treas. Reg. §1.367(d)-1T. 

20 §367(d)(2)(C); see also Temporary Treas. 
Reg. §1.367(d)-1T(c)(1). 

21 Section 482, which is generally beyond 
the scope of this article, authorizes the Ser- 
vice to allocate income and deductions be- 
tween two entities which are “owned or con- 
trolled directly or indirectly by the same 
interests.” 

22 See generally §§958(a) and (b). 
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FAMILY LAW 


The Not-So-Simple Coverture Fraction: 
Do Attorneys Risk More Than Embittered Clients? 


art 1 (May 1996) of this ar- 
ticle identified proper and im- 
proper coverture fraction 
uses. It showed proper use 
limited to QDROs. Six separate fact 
scenarios were identified that produced 
unintended results even when 
coverture fractions were applied prop- 
erly. Issues were discussed that showed 
how language modifications would 
guard against unintended results. A 
connection was demonstrated between 
proper use, original intent for its use, 
and how both conformed to the way 
most benefit accruals are actually de- 
termined under ERISA. Part 1 con- 
cluded with a discussion of the Marital 
Foundation Theory, which is gaining 
acceptance among more states. 

Part 2 will show the improper use of 
the coverture fraction suggested by 
Trant v. Trant, 545 So. 2d 429 (Fla. 2d 
DCA 1989). Even though Trant ruled 
on a present value of a marital portion 
of a (defined) benefit, one can see ev- 
eryday applications of Trant in draft- 
ing of QDROs. This part will show that 
the methodology suggested in Trant 
produces incorrect, unintended, and 
even nonsensical results. These results 
violate the statutory definition of mari- 
tal and nonmarital property. Part 2 will 
conclude by demonstrating how the 
Trant methodology violates valuation 
procedure that should be evident to any 
layperson. 


Improper Use of 
a Coverture Fraction 
© The Legacy of Trant 

In fairness to the Trant court, the 
decision stated that there was no ap- 
pellate decision that the court could find 
. that told it how to determine a present 
value of a marital portion. Unfortu- 
nately, the court borrowed a finding 
from a Pennsylvania ruling that was 


Part 2 


Use of a coverture 
fraction is perhaps 
the most widely used 
valuation technique 
in family law, and is 
simplistically and 
incorrectly applied 
in most cases 


by Jerry Reiss and 
Douglas Reynolds 


inappropriate under the circumstances 
under which the coverture fraction was 
applied,’ and the use of this method, as 
shown below, produces a value incon- 
sistent with the Florida statutory defi- 
nition of marital and nonmarital prop- 
erty. 
© Using the Trant Methodology 

A coverture fraction is determined by 
the number of marital years of partici- 
pation divided by the number of years 
of participation that figured into the 
current accrued benefit. This fraction 
is then multiplied by the current ac- 
crued benefit in order to determine a 
marital portion of that accrued benefit. 

Example 3: Assume the same facts as 
in both Examples 1 and 2 of Part 1. The 
Trant methodology is applied in order 
to determine a marital portion of ben- 
efit attributable to the husband, now 


age 45, who files for divorce. 

The coverture fraction, as it applies 
to this example, equals 10/20. This 
coverture fraction is then multiplied by 
the current accrued benefit in order to 
produce a marital portion of the ben- 
efit: 10/20 x $1,000 = $500 per month, 
according to Trant. Naturally, that pro- 
duces a premarital portion of $500 per 
month: $1,000 - $500 = $500. 

Example 1 provided an exact calcu- 
lation of the accrued benefit based upon 
these facts equal to $250 per month, and 
not $500 per month. Under the ERISA 
definition of accrued benefits, this 
would translate into error. The question 
is then raised, can this increase be ex- 
plained under family law as passive 
appreciation? 
© Why Trant Violates Florida Statutes 

Recalling Example 2, the same par- 
ticipant in Example 1 entered the mar- 
riage with a $250-per-month accrued 
benefit payable at age 65. A statement 
was made in Part 1 that a defined ben- 
efit plan automatically provides passive 
appreciation to any benefit accrual. In 
order to demonstrate this, accept the 
premise that this $250 monthly benefit 
can be valued at age 35 with 1983 
Group Annuity Mortality for both pre- 
and post-retirement, and seven percent 
interest. The present value of that $250- 
per-month benefit is $3,154.53. At age 
45, that value increases to $6,272.55. 
This results in an increase of seven per- 
cent per year, plus a survivorship com- 
ponent increase. This survivorship com- 
ponent is the result that it is more likely 
that a participant age 45 will survive 
20 years, than someone age 35 will sur- 
vive 30 years. Both increases result in 
real passive appreciation. 

On the other hand, $500 per month, 
determined by a coverture fraction, pro- 
duces a present value at age 45 of 
$12,545.10. The difference can perhaps 
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be viewed under marital law (as op- 
posed to ERISA) as appreciation in 
value. It cannot be argued to be pas- 
sive appreciation under marital law, 
because the $250-per-month benefit can 
only increase to $500 per month with 
marital efforts.? Had the participant 
separated from service at age 35, he 
would still have only received the $250- 
per-month benefit to first begin at age 
65. 

Examples 1 and 2 demonstrate that 
the defined benefit plan is a moving 
target. At age 35, the projected benefit 
was $1,000 per month, and this benefit 
will be fully earned after 30 more years 
of service. At age 45, the projected ben- 
efit based upon a later higher average 
salary is $2,000 per month. This new, 
higher benefit will be fully earned af- 
ter 20 more years of service. As a mov- 
ing target, the defined benefit plan de- 
fines current benefits based upon future 
events that constantly change with 
time. 

This fact raises an important ques- 
tion with respect to benefit accruals: 
Should post-dissolution salary in- 
creases be recognized in the earned 
marital benefit? Accrued benefits deter- 
mined under a plan, or ERISA, as the 
case may be, are defined in terms of 
what can never be reduced if the em- 
ployee was then to separate from ser- 
vice. Many court rulings have deter- 
mined that it is improper to make an 
assumption of termination when mea- 
suring the marital portion of benefit.* 
If it is improper to assume termination 
of employment, it follows that the mari- 
tal benefit must include post-dissolu- 
tion salary increases.‘ This is a natural 
consequence of logic. The only way to 
conclude that inclusion of post-dissolu- 
tion salary increases in the marital ben- 
efit results in post-dissolution accruals 
is then to compare the accrued benefit 
that incorporates an assumption of 
termination of employment against one 
which does not. 

A coverture fraction that is used to 
factor in post-dissolution salary in- 
creases provides such increases to both 
premarital and marital portions of ben- 
efits. When that is done, both portions 
are determined by an average salary at 
some distant point after the marriage 
terminates, and both portions increase 
in a manner somewhat related to COLA 
increases in salary. While this could still 
conceivably present a problem with re- 
spect to passive earnings, one must 


A coverture fraction 
that is used to factor 
in post-dissolution 
salary increases 
provides such 
increase to both 
premarital and 
marital portions of 
benefits 


keep in mind that a defined benefit plan 
has been shown to be a moving target. 
Therefore, it could be argued that the 
passive earnings definition has not been 
violated, because the perspective has 
changed when the measurement is 
made after all the facts are available.® 
It also corrects a fairness problem that 
is only present in defined benefit plans,*® 
and at least corrects it by applying the 
same definition of COLA increases to 
both premarital and marital portions 
alike. 

There is no applicable moving target 
issue when a coverture fraction is ap- 
plied to a fixed benefit, using fixed earn- 
ings. There is also no fairness problem 
that needs to be corrected. There is 
nothing fair about providing a premari- 
tal portion with marital increases, and 
asking that these increases be paid by 
decreasing an otherwise frozen earned 
marital benefit. 

In the example above, the actual ben- 
efit earned during the marriage was 
$750 per month. It was determined by 
subtracting the premarital earned ben- 
efit from the earned benefit including 
both portions. By applying a coverture 
fraction to the current accrued benefit, 
as opposed to some distant future ben- 
efit, the premarital portion of benefit is 
allowed to increase by an actual aver- 
age salary increase that occurred dur- 
ing the marriage (from $2,000 to 
$4,000). This is illogical on its face and 
serves no purpose. Either both marital 
and premarital portions receive COLA 
increases in salary, or benefits are mea- 
sured for each portion without respect 
to such increases. The result is even 
more difficult to defend when one comes 
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to understand that the marital earned 
benefit is discounted in order to pay for 
the COLA salary increases in the pre- 
marital portion. 

© Crossover Problems: When Proper Use 
Becomes Error 

The coverture fraction applied to 
some distant future benefit works as 
contemplated by providing both the pre- 
marital portion of benefit and the mari- 
tal portion of benefit passive increases 
in the monthly amount of payout. One 
must understand that this approach 
harmonizes with the way most earned 
benefit accruals are determined under 
ERISA. This standard was previously 
defined as the Fractional Method. Un- 
der the Fractional Method, a service 
fraction is applied to some projected 
future benefit at normal retirement age 
(defined in the plan) in order to deter- 
mine a benefit accrual. 

Even though a coverture fraction 
works well when applied to a future 
distributable benefit, there are hidden 
dangers with its use that many evalua- 
tors and attorneys do not understand. 
It was shown above that if the partici- 
pant had a premarital portion of ben- 
efit and the nonparticipant spouse 
elects benefits at or near the date of 
divorce, no passive increase could then 
be paid. The coverture fraction applied 
to a distributable benefit at or near the 
divorce would actually decrease the 
marital benefit, as in Example 3.’ 
Proper use of a coverture fraction 
should require that the drafter provide 
a floor minimum of what would have 
been paid in the absence of its use. No 
increase would be paid for several years 
following the divorce, and unless the 
marital benefit is properly defined in 
the QDRO, the marital benefit could 
decrease. 

Example 3 showed everyday valua- 
tion results that can be in error by 50 
percent, or more, solely on account of 
applying a coverture fraction to a cur- 
rent accrued benefit. If the present 
value of benefit is based upon this mis- 
application of methodology, and it is 
widely used, it follows logically that 
present values are often wrong by huge 
amounts. Consequently, one should be 
wary of “experts” who claim that 
present values can be determined 
directly by nonexpert attorneys by the 
simple use of a table, or access to some 
computer program. 

Unfortunately, unqualified “experts” 
making inaccurate claims leads to fur- 
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ther confusion among family law attor- 
neys and judges. Confusion can also 
result when family law attorneys give 
nonactuaries responsibility for compli- 
cated actuarial computations. These 
examples also demonstrate that the 
drafter of the QDRO who does not un- 
derstand valuation issues can draft a 
QDRO which contains a 50 percent 
payout error, and this error is only a 
starting point to which other errors in- 
volving much more complicated issues® 
can be added. 

© Defined Contribution Errors: Even 
More Serious 

A coverture fraction applied to a de- 
fined contribution plan accrued benefit 
also greatly distorts the marital portion 
of benefit, generally leading to a very 
overstated marital benefit. This over- 
statement is the result of giving pre- 
marital contributions, that have had 
many extra years of compounding in- 
terest, equal weight with marital con- 
tributions that have had fewer years 
during which interest may compound. 
This error could be as high as 100 per- 
cent of the benefit in several defined 
contribution plan types, because the 
participant can have control over both 
contributions and withdrawals.® 

Viewed from another perspective, in 
order for a coverture fraction to exactly 
divide defined contribution benefits 
between marital and nonmarital por- 
tions, both benefit accruals and passive 
earnings must uniformly accrue in each 
year. This result will occur only when 
the rate of return for each year equals 
the rate of salary increase for the prior 
year, and the rate of contribution is con- 
stant during the entire period during 
which the measurement is made. His- 
torically, investment earnings have far 
out-distanced salary increases. Accord- 
ingly, one can expect that the coverture 
fraction applied to an account balance 
will greatly overstate the marital por- 
tion of that benefit. Unlike the defined 
benefit plan, where current plan earn- 
ings are based upon a foundation of ef- 
forts, current earnings under the de- 
fined contribution plan are directly 
related to current efforts. Therefore, its 
use should result in reversible error 
under any circumstances.” 

Yet the marital portion of benefit can 
be determined with precision by em- 
ploying the same technique that actu- 
aries have used for extrapolating raw 
rates of mortality from population stud- 
ies. Precision is important and made 


more difficult when the measurement 
period must be restricted to four or five 
years, because the mortality rate that 
is being measured is constantly improv- 
ing™ as a result of advancements in 
medicine. 


Correct and Incorrect 
Valuation Procedure 

Family law attorneys often do not 
understand valuation methodology, 
which should come as no surprise be- 
cause law schools teach law and not 
actuarial work. However, even un- 
skilled laypeople can understand that 
when a procedure results into dividing 
a benefit into many pieces, the result- 
ant pieces should add up to the entire 
benefit. If it does not, the procedure 
must be flawed. Proper use of a 
coverture fraction satisfies the layper- 
sons standard, yet improper use vio- 
lates this standard. 

Example 4: Assume the same facts as 
in Examples 1 and 2 found in Part 1 of 
this article, except that the participant- 
husband was married when he first 
began participating, met his second 
wife while he was married to his first 
wife, and married his second wife im- 
mediately after divorcing his first wife. 
Also assume that this participant re- 
peats this pattern every 10 years until 
he retires. His salary, which doubled in 
Example 2, continues to double every 
10 years. 

It was previously shown in Examples 
1 and 2 of Part 1 that this participant 
had an accrued benefit at age 35 of $250 
per month, and $1,000 per month at age 
45. Applying the same methodology that 
was used in “The Coverture Fraction 
and Its Roots” in Part 1 to produce these 
values, against the $8,000-per-month 
average salary at age 55, and $16,000- 
per-month average salary at age 65, will 
result in an accrued benefit at age 55 
of $3,000 per month, and a matured 
benefit fully accrued of $8,000 per 
month at age 66. 

The correct procedure applies the 
same coverture fraction of 10/40 to the 
$8,000-per-month benefit-in-pay status, 
because each marriage was 10 years in 
duration. Each marital portion of ben- 
efit is $2,000 per month for each of the 
four marriages. The sum of the marital 
portions is $8,000 per month, making 
the entire benefit 100 percent marital 
with respect to all four wives, as one 
would expect. 

Another correct procedure provides 


that benefit accruals be determined by 
tracing actual benefit accrual increases 
over what was accrued during the prior 
period. If the benefit accruals earned 
during each marital period are actually 
traced, the following results are ob- 
tained: 


Marriage 1: 


$250/mo. - $0 = $250/mo. 


Marriage 2: 


$1,000/mo. - $250/mo. = $750/mo. 


Marriage 3: 
$3,000/mo. - $1,000/mo. = $2,000/mo 


Marriage 4: 
$8,000/mo. - $3,000/mo. = $5,000/mo. 


Total: $8,000/mo. 


Although this divides the benefit into 
very different pieces, the procedure it- 
self is sound because the pieces when 
added equal the total benefit that was 
divided. 

The incorrect procedure suggested by 
Trant applies 10/10 to the accrued ben- 
efit at age 35 for Marriage 1, 10/20 to 
the accrued benefit at age 45 for Mar- 
riage 2, 10/30 to the accrued benefit at 
age 55 for Marriage 3, and 10/40 to the 
accrued benefit at age 65 for Marriage 
4. This results in a $3,750-per-month 
benefit that is marital: 


Marriage 1: 10/10 x $250 = $250 


$500 
$1,000 


Marriage 2: 10/20 x $1,000 = 
Marriage 3: 10/30 x $3,000 = 
Marriage 4: 10/40 x $8,000 = 
Total: 


$2,000 
$3,750 


The inaccuracy of the coverture frac- 
tion application in Example 4 has little 
to do with the exact facts. If the facts in 
Example 4 were changed so that there 
were only two marriages, the first 30 
years long, and the second 10 years 
long, the total marital benefit deter- 
mined by the Trant methodology in- 
creases from $3,750 to $5,000, but far 
short of an obvious $8,000 marital ben- 
efit. Attorneys who would view the is- 
sue one-dimensionally with a first mar- 
riage” should be cautioned: Unless the 
benefit is in pay status, the participant 
could easily remarry in the future. 

It is clear that the use of a coverture 
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fraction, as suggested by Trant, pro- 
duces unintended results. Under the 
current examples, it produced marital 
benefits that were somewhat more or 
less than half of what any layperson 
could determine with common sense. A 
method that always produces a dis- 
counted portion cannot be uniformly 
applied and it be expected that the sum 
of such portions will not be less than 
the benefit before it was divided. This 
is the fallacy of Trant. When the 
coverture fraction is applied properly, 
certain marital portions will be en- 
hanced with post-dissolution salary in- 
creases, while other marital portions 
near retirement will be discounted, as 
they should be. The marital overstate- 
ments offset the marital understate- 
ments and the benefit pieces add up to 
the benefit that was divided. Therefore, 
it should be clear that the Trant meth- 
odology is flawed, and why it is flawed. 


Conclusion 

Use of a coverture fraction for pur- 
poses of determining a marital portion 
of benefit is perhaps the most widely 
used valuation technique in family law, 
and is often used by family law attor- 
neys without the blink of an eye. It is 
simplistically and incorrectly applied in 
almost all cases. The error that results 
from the incorrect use of a coverture 
fraction can be huge. It follows that the 
potential malpractice liability that re- 
sults from improper use of a coverture 
fraction is the tip of the iceberg for pur- 
poses of measuring the entire malprac- 
tice exposure associated with benefit 
valuations and QDROs. 

Future family law courts must reject 
the Trant methodology used for pur- 
poses of determining a present value of 
a marital benefit, and a marital portion 
of benefit under a QDRO. The Trant 
methodology produces unintended and 
even nonsensical results. It is based 
upon a valuation foundation that is 
inherently flawed. 

Two choices remain with respect to 
QDROs, but only one for valuations. 
Valuations must be based upon tracing 
earned marital benefits unless the par- 
ticipant is at or near retirement. In that 
limited situation, a coverture fraction 
may be used in order to correct typical 
overstatement of benefits near retire- 
ment not related to marital efforts. 
QDROs can use coverture fractions ap- 
plied to future accrued benefits, or ben- 
efits that are later divided may be 


traced. The choice of which to use may 
be based upon the specific facts that will 
determine what equity may be needed. 
It was shown that the coverture frac- 
tion distorts the true meaning of an 
earned martial benefit when the par- 
ticipant enters the marriage with a sig- 
nificant nonmarital benefit. Under such 
circumstances, tracing may be pre- 
ferred. Ideally, a first long-term mar- 
riage should not receive less benefit 
than a second short-term marriage. 
This anomaly can be corrected by the 
proper use of a coverture fraction ap- 
plied to an accrued benefit-in-pay sta- 
tus. 

The frequency of coverture fraction 
errors alone, together with the likely 
magnitude of these errors, should 
awaken legal professionals to the grim 
reality of the probability of a mal- 
practice timebomb ticking away in each 
file drawer containing clients with re- 
tirement benefits. It is easiest to deal 
with a bomb by diffusing it before it goes 
off. Q 


1 There are many reasons supporting the 
use of a coverture fraction applied to a ben- 
efit when the participant retires. They are 
stated in a multitude of foreign case law. A 
nexus was improperly assumed to exist be- 
tween the deferred distribution method and 
the immediate offset method that was based 
upon these same supporting reasons. A 
simple analysis shows that there is no con- 
nection between the two methods. When the 
two methods are independently analyzed, 
very different results are anticipated. 

2 In order to accrue the other $250 per 
month, the participant would need to work 
a sufficient number of hours in each year. 

3 See Franklin v. Franklin, 116 N.M. 11, 
859 P.2d 479 (1993); In re the Marriage of 
Nordahl, 834 P.2d 838 (Colo. App. 1992); In 


re Marriage of Clabault, 249 Il. App. 3d 641, 


619 N.E. 2d 163 (Ill. App. 2d Dist. 1993); 
Layne v. Layne, 83 Oh. App. 559, 615 N.E. 
2d 332 (1992). 

4 See Diffenderfer v. Diffenderfer, 491 So. 
2d at 267 (1986). 

5 See Reiss, The Emerging Marital Contro- 
versy: When Should Postdissolution Retire- 
ment Benefits Be Included As Marital Prop- 
erty?, 7 Divorce LiTiGaTION 8, at 166-167, 171 
(National Legal Research Group, Inc., Aug. 
1995). 

® See, Reiss, The Role of the Pension Actu- 
ary in Valuation and Division of Retirement 
Plan Benefits, 20 Fam. Law CoMMENTaTOR 5, 
at 8-9 (1995). 

7 It would be improper to discount a ben- 
efit based upon an election of the nonpar- 
ticipant spouse to receive benefits at the 
participant’s earliest retirement date unless 
the participant is retired, because the total 
benefit structure has not been built. There 
is no justification for the discount when the 
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participant can continue to improve the to- 
tal benefit structure. 

8 See Miller & Reiss, Drafting QDROs: A 
Malpractice Waiting to Happen, 69 Fa. B.J. 
at 43 (Feb. 1995), and 69 F1a. B.J. at 36 (Mar. 
1995), Westlaw 69-MarFLBJ 36. 

® See the coverture fraction example in 
Waters & Reiss, The Pension Trap: Trading 
Pension Rights in a Divorce Settlement, I... 
B.J. at 304 (June 1995), Westlaw 83-ILBJ 
302. 

10 See In re Marriage of Hester, 856 P.2d 
1048 (1993). 

11 See Ropert W. Barren, Mortaity TABLE 
Construction (Prentice Hall, Inc., for the 
Society of Actuaries, 1978). 

12 Tt also does not mean that the Trant 
methodology is not flawed even with one 
marriage, proving it was made more diffi- 
cult because the Trant methodology only 
determines a marital portion of benefit. This 
is why a 100 percent marital benefit was 
used. 
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LABOR AND EMPLOYMENT LAW 


Employer Liability for Hostile Work 
Environment Sexual Harassment Claims 


n November 16, 1995, 

Judge Henry Lee Adams, 

Jr., ruled against the com- 

pany in the case of EEOC 
and David Papa v. Domino’s Pizza., Inc., 
909 F. Supp. 1529 (M.D. Fla. 1995). This 
was a sexual harassment case claiming 
both quid pro quo and hostile work en- 
vironment sexual harassment, as well 
as retaliation. The court found the com- 
pany liable for the retaliation claim and 
for both the quid pro quo and hostile 
work environment sexual harassment 
claims. This decision is the first of its 
kind reported in Florida, the 11th Cir- 
cuit, and the nation’s federal courts 
where a male prevails against a female 
sexual harasser. Although this decision 
received extensive media coverage on 
the local, national, and international 
level primarily because the prevailing 
victim was a male and the harasser was 
female, the decision’s most significant 
impact may lie in the finding of em- 
ployer liability for the hostile environ- 
ment claim where the company alleged 
it had no knowledge of the sexual ha- 
rassment. This ruling comports with 
11th Circuit case law on the issue, and 
is consistent with rulings by other 
courts of appeal regarding employer li- 
ability for supervisors’ conduct in hos- 
tile work:environment sexual harass- 
ment cases. 


Defining Sexual Harassment 
Sexual harassment is unwelcome 
sexual conduct that is a term or condi- 
tion of employment.' There are two 
types of sexual harassment that can be 
alleged. The first type is quid pro quo 
sexual harassment. This type of harass- 
ment occurs, for instance, when an of- 
fer of reward or the threat of harm is 
made to an employee in return for 
sexual favors. Where the harasser is the 
employee’s supervisor, the employer 


There is a growing 
trend toward 
establishing direct 
liability against the 
employer in hostile 
environment sexual 
harassment claims 
for actions of 
supervisors despite 
the employer’s lack 
of notice 


by Gedety N. Serralta 


will be held liable regardless of whether 
it knew or should have known of the 
harassment.’ 

The other type of sexual harassment 
is the hostile work environment claim 
which involves the conduct that has the 
purpose or effect of unreasonably inter- 
fering with an individual’s job perfor- 
mance or creating an intimidating, hos- 
tile, or offensive working environment. 


Employer Liability for 
Supervisors’ Conduct 

The U.S. Supreme Court, in its 1986 
decision in Meritor Savings Bank FSB 
v. Vinson, 477 U.S. 57 (1986), rejected 
the strict liability rule for hostile work 
environment sexual harassment claims 
that had been adopted by the lower 
court in that case. Although the Court 
did not specifically articulate what the 
precise standard should be for impos- 


ing liability in these types of cases, 
Meritor did make two things clear: 1) 
employers are not always liable for the 
hostile work environment created by 
their employees; and 2) lack of notice 
and the existence of complaint proce- 
dures do not automatically insulate an 
employer from liability.* The Court also 
instructed that the determination of li- 
ability should be guided by common law 
principles of agency.* The Court stated 
that “Congress wanted courts to look to 
agency principles for guidance” in de- 
termining an employer’s liability for 
sexual conduct by a supervisor. Regard- 
ing this, the Court stated: 

While such common-law principles may not 
be transferable in all their particulars to 
Title VII, Congress’ decision to define “em- 
ployer” to include any “agent” of an employer, 
42 U.S.C. Section 2000e(b), surely evinces 
an intent to place some limits on the acts of 


employees for which employers under Title 
VII are to be held responsible. 


Meritor, 106 S. Ct. at 2408. 

The Court’s reliance in Meritor on 
agency principles is consistent with the 
EEOC’s Guidelines on Sexual Harass- 
ment, which states at 29 C.F.R. 
§1604.11(c) that: 


[A]n employer. . . is responsible for its acts 
and those of its agents and supervisory em- 
ployees with respect to sexual harassment 
regardless of whether the specific acts com- 
plained of were authorized or even forbid- 
den by the employer and regardless of 
whether the employer knew or should have 
known of their occurrence. The Commission 
will examine the circumstances of the par- 
ticular employment relationship and the job 
functions performed by the individual in 
determining whether an individual acts in 
either a supervisory or agency capacity. 


Decisions in the Second, Sixth, 10th, 
and 11th circuits demonstrate that 
employers may be liable for some hos- 
tile work environment claims if super- 
visors are involved, even if employers 
had no notice of the alleged harassment 
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or even if, after notice, they investigate 
thoroughly and take appropriate action. 
These decisions will be discussed in 
more detail below. The courts in these 
cases utilized §219(2)(d) of Restatement 
(Second) of Agency for guidance in de- 
termining employer liability for hostile 
work environment harassment con- 
ducted by supervisors. Section 219(2)(d) 
provides that an employer may be li- 
able for torts committed by employees 
acting outside the scope of their employ- 
ment if the employee “purported to act 
or speak on behalf of the principal and 
there was reliance upon apparent au- 
thority or he [or she] was aided in ac- 
complishing the tort by the existence 
of the agency relation.” 

An employer may be held liable for a 
supervisor’s conduct in a hostile work 
environment sexual harassment claim 
if the conduct represents the exercise 
of authority that third parties reason- 
ably believe him or her to possess as 
evidenced by the employer’s conduct. 
This is called “apparent authority.” The 
Equal Employment Opportunity Com- 
mission (EEOC) takes the position that 
in the absence of a strong, widely dis- 
seminated, and consistently enforced 
employer policy against sexual harass- 
ment, and an effective complaint pro- 
cedure, employees could reasonably 
believe that a harassing supervisor’s 
actions will be ignored, tolerated, or 
even condoned by upper management.’ 
The apparent authority of supervisors 
is related to the control and power they 
exercise over their subordinates. The 
nature of such power can be seen in the 
supervisor’s ability to hire, fire, pro- 
mote, or compensate the employee or 
to substantially influence any of those 
employment decisions. A supervisor’s 
ability to create an offensive and hos- 
tile work environment may be enhanced 
by the extent of authority conferred on 
the supervisor by the employer, and a 
supervisor may rely upon that appar- 
ent authority to force an employee to 
endure the harassment for fear of re- 
taliation. 

The 11th Circuit in Sparks v. Pilot 
Freight Carriers Inc., 830 F.2d 1554 
(11th Cir. 1987), utilized §219(2)(d) of 
the Restatement (Second) of Agency in 
analyzing the employer’s liability for a 
supervisor’s conduct in a hostile work 
environment claim. The court found 
that the employer had vested the su- 
pervisor with both actual and apparent 
authority to alter the employee’s em- 


The court reiterated 
the standard that 
where the harasser is 
an agent of the 
employer, the 
employer is directly 
liable for the 
harassment 


ployment status, including having the 
authority to fire the employee.’ The 
court also found that there was a genu- 
ine issue of material fact as to whether 
the supervisor had used the authority 
delegated to him by the employer to 
assist him in harassing the employee.® 

The court agreed with EEOC’s posi- 
tion that a supervisor acts as an “agent” 
of the employer for Title VII purposes, 
thus rendering the employer directly 
liable for the supervisor’s actions, 
where the supervisor exercises the au- 
thority actually delegated to him or her 
by the employer, by making or threat- 
ening to make decisions affecting the 
employment status of subordinates. 
The court agreed with the EEOC’s rea- 
soning that agency principles require 
holding the employer liable because it 
was the employer’s delegation of au- 
thority that empowered the supervisor 
to so act.” Additionally, in establishing 
this direct liability standard, the court 
stated that an employer “cannot find 
shelter in the claim that it neither had 
notice of, nor approved of, the unlawful 
conduct.”" 

In Vance v. Southern Bell Tel. & Tel. 
Co., 863 F.2d 1503, at 1512 (11th Cir. 
1989), the court reiterated the standard 
that where the harasser is an agent of 
the employer, the employer is directly 
liable for the harassment. The 11th Cir- 
cuit, however, made a distinction be- 
tween employer liability where a su- 
pervisor relies on his or her authority 
to carry out the harassment in a hos- 
tile environment claim and those 
“purely” hostile environment claims 
where the harassment complained 
about does not relate to the harasser’s 
supervisory authority. In those in- 
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stances of “pure” hostile environment, 
liability in this circuit can only be es- 
tablished through respondeat supe- 
rior.'2 The court’s decision in the 
Domino’s case relied on the standard 
stated in Sparks where the supervisor 
exercises the authority delegated to her 
by the employer and makes or threat- 
ens to make decisions affecting the 
employment status of her subordinates. 
Domino’s was found to be directly liable 
for the harassing supervisor’s actions 
where she possessed the authority to 
fire the employee and in fact did fire 
him, thereby exercising the authority 
delegated to her by Domino’s.”* 

Similarly, the court in Karibian v. 
Columbia University, 14 F.3d 773, 780 
(2d Cir. 1994), cert. denied, 62 U.S.L.W. 
3822 (U.S. June 13, 1994) (No. 93-1674), 
held that an employer is liable for hos- 
tile work environment harassment “cre- 
ated by a supervisor if the supervisor 
uses his actual or apparent authority 
to further the harassment, or if [the 
supervisor] was otherwise aided in ac- 
complishing the harassment by the ex- 
istence of the agency relationship.” Re- 
versing summary judgment in favor of 
Columbia, the court ruled that an em- 
ployer could be directly liable for hos- 
tile work environment sexual harass- 
ment, whether or not it had received 
actual or constructive notice of the al- 
leged harassment and without regard 
to whether it had responded properly 
to a complaint of harassment.'* The 
court was deciding the issue of the 
proper standard of employer liability 
where, as in this case, the plaintiff’s 
supervisor created a discriminatorily 
abusive work environment through the 
use of his delegated authority. The court 
analyzed this issue using §219(2)(d) of 
the Restatement (Second) of Agency. 
The court concluded that Columbia 
would be liable for the supervisor’s al- 
leged harassment regardless of the ab- 
sence of notice or the reasonableness of 
Columbia’s complaint procedures be- 
cause the essence of the hostile work 
environment claim is that the supervi- 
sor was “capitalizing” on his authority 
over the victim’s employment to force 
her to endure the harassment. In other 
words, the court found that if the alle- 
gations were found to be true by the 
finder of fact, Columbia would be liable 
because the harassing supervisor 
abused his delegated authority to cre- 
ate a discriminatorily abusive work 
environment. 


ze 


In 1987, the 10th Circuit in Hicks v. 
Gates Rubber Co., 833 F.2d 1406, 1417- 
18 (10th Cir. 1987), analyzed the rel- 
evant provisions of the Restatement 
(Second) of Agency in an attempt to 
develop a rule for determining employer 
liability involving a hostile work envi- 
ronment created by a supervisor. The 
Hicks court concluded that Restatement 
§219(1)—which states that an employer 
is liable for torts committed by employ- 
ees acting in the scope of their employ- 
ment— provides little assistance in as- 
sessing employer liability because 
“sexual harassment is simply not 
within the job description of any super- 
visor ... in any reputable business.” 
The 10th Circuit recognized, however, 


that the negligence standard of 


§219(2)(b) would impose liability when 
an employer knew or should have 
known of the harassment and failed to 
take prompt remedial action.'® The 
Hicks court, therefore, rejected the 
employer’s defense that lack of notice 
was an absolute defense and remanded 
the case for consideration of the appar- 
ent authority standard found in 
§219(2)(d) of the Restatement.”” 

The Sixth Circuit in Kauffman v. Al- 
lied Signal, 970 F.2d 178, 183 (6th Cir. 
1992), expressly rejected the “knew or 
should have known” standard for claims 
of hostile work environment created by 
a supervisor. Rather, the court upheld 
its earlier decision of establishing liabil- 
ity on the basis of traditional agency 
principles in accord with Meritor. The 
court restated its earlier decision that 
the inquiry of employer liability for a 
supervisor’s conduct in a hostile envi- 
ronment claim should examine the fac- 
tors of when the act took place, where 
it took place, and whether it was fore- 
seeable.* The court stated that these 
factors require an inquiry into whether 
the harassment took place in the office, 
whether it was carried out by someone 
with the ability to fire, hire, promote, 
and discipline employees, and whether 
the harassment was foreseeable.’® The 
court also stated that it was not estab- 
lishing a strict liability standard in this 
area. Rather, it stated that it was reit- 
erating its earlier decision involving 
hostile environment cases involving a 
supervisor’s conduct where the broader 


» agency factors of “when, where, and. 


'‘foreseeability” can be applied without 
establishing strict liability.” 

However, the court in Volk v. Coler, 
845 F.2d 1422, 1436 (7th Cir. 1992), held 


that an employer is strictly liable for a 
hostile work environment created by a 
supervisor who has the “power to hire, 
fire, or promote.” Similarly, this trend 
toward strict liability in hostile work 
environment claims is also reflected in 
Kelly-Zurian v. Wohl Shoe Co., 22 Cal. 
App. 4th 397, 27 Cal. Rptr. 2d 457, a 
case decided in 1994 by a California 
appeals court.”! The court held that 
under the California Fair Employment 
and Housing Act, an “employer is 
‘strictly liable for the harassing conduct 
of its agents and supervisors.’ ””* In 
Kelly-Zurian, the court found that the 
alleged harasser was a supervisor be- 
cause he had the power to fire the plain- 
tiff. Additionally, the court held that the 
supervisor acted within the scope of his 
employment even though his behavior 
deviated from company policy. Conse- 
quently, the employer was held strictly 
liable for the supervisor’s conduct irre- 
spective of its lack of knowledge or at- 
tempts to remedy the complaint.” The 
court also found that the supervisor was 
aided in accomplishing the harassment 
by the existence of the supervisory re- 
lationship.” 


Conclusion 

These cases reflect a growing trend 
toward establishing direct liability 
against the employer in hostile environ- 
ment sexual harassment claims for ac- 
tions of supervisors despite the 
employer’s lack of notice of the harass- 
ment. This is especially true when the 
facts of the case also lend themselves 
to a quid pro quo claim of sexual ha- 
rassment. This means that employers 
should be certain not only to have a 
strong and active sexual harassment 
policy in place, but it also means that 
this policy must be effectively dissemi- 
nated throughout the organization. 
Proper training, including seminars, for 
all supervisors should also be a regular 
course of business. When an employer 
has taken energetic measures to dis- 
courage sexual harassment in the work- 
place and has established, effectively 
disseminated, and implemented proce- 
dures to deal with sexual harassment 
when it occurs, it will be absolved of 
Title VII liability under a hostile work 
environment theory of sexual harass- 
ment.” 
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ENVIRONMENTAL AND LAND USE LAW 


Zoning of Public Nudity Laid Bare 


alf-truths can be just as per- 

nicious [as blatant lies] and, 

indeed, because of their 

subtlety, more burdensome 
on the busy trial judge... .” Pantry 
Queen Foods v. Lifschultz Fast Freight, 
809 F.2d 451, 456 (7th Cir. 1987) 
(Ripple, Circuit Judge, concurring and 
dissenting).' The object of this article 
is to shed light on a half-truth regard- 
ing zoning and related regulation of 
nude dancing. That half truth is best 
stated as follows: “For at least twenty 
years the courts have unequivocally 
held that nonobscene nude dance is pro- 
tected by the First Amendment.” The 
missing half of the truth is that the most 
commonly occurring instances of nude 
dancing can be banned, constitutionally 
and completely. Barnes v. Glen Theatre, 
Inc., 501 U.S. 560 (1991). 

As set forth below, Barnes eliminates 
City of Renton v. Playtime Theaters, Inc., 
475 U.S. 41, 106 S. Ct. 925, 89 L. Ed. 
2d 29 (1986), as the standard by which 
zoning of public nudity is judged. The 
rationale is that if public nudity can be 
eliminated, then no alternative avenues 
of communicaton must be protected. 


Barnes 

Before the zoning issue can be dis- 
cussed, Barnes must be understood. 

The Barnes majority, comprised of 
five justices, held, in three separate 
opinions, that Indiana’s statute prohib- 
iting public nudity did not violate the 
FirstAmendment as applied to the typi- 
cal nude dancing facility. Four of the 
justices voting to uphold the statute as 
applied to nude dancing at adult enter- 
tainment facilities agreed that the 
proper test was the four-part test es- 
tablished in United States v. O’Brien, 
391 U.S. 367 (1967). Under O’Brien, 
statutory regulation of conduct that has 
an expressive component is constitu- 


Most nude dancing 
can be banned, 
constitutionally 
and completely, 

ina 
zoning code 


by Stephen Durden 


tionally valid if the enactment is: 


(1) within the constitutional powers of the 
government; (2) furthers an important or 
substantial governmental interest; (3) such 
governmental interest is unrelated to the 
suppression of free expression; and (4) the 
incidental restriction on alleged First 
Amendment freedoms is no greater than is 
essential to the furtherance of that interest.” 

The main difference between Justice 
Souter’s opinion in Barnes and Chief 
Justice Rehnquist’s opinion (which was 
joined by Justices O’Connor and 
Kennedy) is the featured governmen- 
tal interest. Chief Justice Rehnquist 
found that Indiana’s “public indecency 
statute furthers a substantial govern- 
ment interest in protecting order and 
morality.” Barnes, 501 U.S. at 568, et 
seq. Justice Souter, on the other hand 
relied on “the governmental interest in 
combating prostitution and other crimi- 
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nal activity.” Id. at 584. This difference 
left open the question whether the ban 
could be based on the need to protect 
morality and order. The second ques- 
tion is whether the government can con- 
stitutionally require dancers to wear 
more than G-strings and pasties. Both 
questions have now been answered by 
the 11th Circuit.* 


Cafe 207 

In Cafe 207, Inc. v. St. Johns County, 
856 F. Supp. 641 (M.D. Fla. 1994) (“Cafe 
207(D)”), the U.S. District Court for the 
Middle District of Florida held that an 
ordinance prohibiting public nudity was 
constitutional as applied to the typical 
nude dancing facility. The court specifi- 
cally held that the ordinance could be 
justified by the government’s interest 
in the protection of order and morality. 
The court also specifically held that the 
government could require that more 
than G-strings and pasties be worn in 
public. On appeal the 11th Circuit 
wrote, simply: “We affirm the judgment 
of the district court for the reasons 
stated in its dispositive memorandum 
opinion reported at 856 F. Supp. 641 
(M.D. Fla. 1994).” Cafe 207, Inc. v. St. 
Johns County, 66 F.3d at 273 (“Cafe 207 
(II)”).4 

The ordinance in Cafe 207 made it 
“unlawful for any person to knowingly, 
intentionally, or recklessly appear or 
cause another person to appear, nude 
in a public place or in any other place 
which is readily visible to the pub- 
lic... .” The ordinance definition of 
“public place” included businesses and 
commercial establishments, including 
Cafe 207’s typical nude dancing estab- 
lishment. The district court reviewed 
Barnes and held that the constitution- 
ality of the ordinance should be ana- 
lyzed in light of the four-part test es- 
tablished in United States v. O’Brien. 


Fe 

: 


The district court found that the or- » 


dinance easily met the first three parts 
of the O’Brien test. As to the first part, 
the court simply said, “The law [i.e., the 
ordinance], as an exercise of the 
county’s police power, is clearly within 
its constitutional authority.”> The court 
found that the ordinance served several 
substantial and important governmen- 
tal interests, including the protection 
of “order and morality,” as well as the 
interest in combating the secondary ef- 
fects of nudity “in adult entertainment 
establishments of the sort typified by 
Plaintiffs.” Finally, the court held that 
those governmental interests are not 
related to the suppression of free speech 
as such. 

Cafe 207 urged that summary judg- 
ment was not appropriate because of an 
asserted lack of evidence about 
“whether there are, in actuality, any 
secondary effects of adult entertain- 
ment establishments.” The court dis- 
missed the argument: 


It is now established as a matter of law by 
Supreme Court jurisprudence culminating 
in Barnes, that secondary effects of pro- 
scribed conduct may be taken into consider- 
ation by a court in evaluating the govern- 
mental interests justifying infringement 
upon free speech rights even when, as in 
Barnes, there is no legislative history dem- 
onstrating that the lawmakers actually con- 
sidered secondary effects or any other spe- 
cific factor (such as protecting order and 
morality) in enacting the challenged law. 


Cafe 207(I), 856 F. Supp. at 645. 

The Court found as legally sufficient 
governmental interests both secondary 
effects and the preservation of order 
and morality. It found the governmen- 
tal interest in protecting order and 
morality sufficient, even though the leg- 
islative body did not discuss morality 
and there was no other evidence of the 
governmental interest in morality given 
to the legislative body. 


No Greater than Essential 

Finally, the district court reviewed 
“whether the incidental restriction on 
alleged First Amendment freedoms is 
no greater than is essential to the fur- 
therance the governmental interests 
served by the ordinance.” The Supreme 
Court has made it clear that this is not 
the least-restrictive alternative test. “It 
is not necessary in the field of regulat- 
ing expressive conduct that the ‘narrow 
tailoring’ of such statutes requires 
elimination of all less restrictive alter- 
natives.”¢ 


The district court analyzed Barnes. 
It quoted from Chief Justice 
Rehnquist’s opinion that the “require- 
ment that the dancers wear at least 
pasties and a G-string is modest, and 
the bare minimum necessary to achieve 
the state’s purpose,” and added that 
“Justice Souter said essentially the 
same thing.”* The district court con- 
cluded that Barnes “established that a 
burden may be imposed on the expres- 
sive content of erotic dancing by requir- 
ing some clothing—pasties and a G- 
string.” The district court added that 
once it is established that some cloth- 
ing can be required, requiring “more 
body covering,” id., does not “from a 
constitutional standpoint ... really 
add [ ] any significant, incremental 
burden on the expressive component of 
the dance.”® 

The Court concluded that the St. 
Johns County ordinance passed all four 
parts of the O’Brien/Barnes test and 
was therefore constitutional. This de- 
cision is consistent with other post- 
Barnes decisions upholding bans on 
public nudity as applied to nude dance 
at typical adult entertainment estab- 
lishments.’° Post-Barnes cases concern- 
ing nude dancing have been virtually 
unanimous in holding that the First 
Amendment is not violated by regula- 
tions prohibiting public nudity as ap- 
plied to typical adult entertainment fa- 
cilities. These cases expose the 
half-truth of nude dancing’s First 
Amendment protection. Undoubtedly, 
nude dance is protected by the First 
Amendment. Just as undoubtedly, it 


can be banned in typical nude dancing 
facilities. 


Zoning—Renton or Barnes 

When a zoning ordinance is directed 
at “adult” uses, the plaintiff will un- 
doubtedly argue that Renton and not 
Barnes controls. The plaintiff will cite 
International Eateries of America, Inc. 
v. Broward County, 941 F.2d 1157 (11th 
Cir. 1991). In International Eateries, the 
11th Circuit held that Renton, not 
Barnes, applied to zoning of nude danc- 
ing. The key to that decision is that the 
Broward County ordinance “single[d} 
out nude dancing rather than broadly 
prohibiting all public nudity.”™ 

Conversely, International Eateries 
held that if the zoning ordinance had 
regulated commercial establishments 
promoting, allowing, or offering com- 
mercial public nudity, then Barnes 
would have been the proper test. In- 
deed, at least one federal district court 
has agreed. O’Malley v. City of Syracuse, 
813 F. Supp. 133, 142-143 (N.D.N.Y. 
1993). 

The O’Malley court held that because 
the Supreme Court in Barnes had held 
that public nudity (including nude 
dancing) could be banned citywide “the 
court need not become entangled in de- 
termining whether the ordinance[ |] 

... ‘allows for reasonable alternative 
avenues of communication.’” The court 
added, “If the citywide ban in Barnes 
passed constitutional muster, then a 
fortiori, [a] regulation[ |] that does 
not extend to the entire city would pass 
constitutional muster as well.”” 


“Now that we've reached a settlement in your divorce, 
I’m transferring your file to our bankruptcy department.” 


THE FLORIDA BAR JOURNAL/JUNE 1996 109 


The results in O’Malley and Interna- 
tional Eateries are consistent. O’Malley 
correctly holds that Barnes governs be- 
cause the ordinance in O’Malley is di- 
rected at all public nudity, including 
nude dancing. On the contrary, the or- 
dinance in International Eateries is di- 
rected only at nude dancing, not all 
public nudity. Consequently, Renton 
would be the proper test. A municipal- 
ity should direct its zoning ordinance 
to all establishments providing public 
nudity, whether or not the nude persons 
are dancing. Such an ordinance then 
should be reviewed under the Barnes 
and not the Renton test. Further, 
Barnes and Cafe 207 as well as O’Malley 
suggest that such an ordinance would 
pass constitutional muster. 


Remaining Questions 

One remaining question is how much 
clothing the government can require. In 
Barnes, the Supreme Court upheld a 
regulation requiring G-strings and 
pasties. In Cafe 207, the 11th Circuit 
upheld a greater clothing requirement. 
The district court in Cafe 207 explained: 


Once it is established that a burden may be 
imposed on the expressive content of erotic 
dancing by requiring some clothing—pasties 
and a G-string—then it does not seem to me 
from a constitutional standpoint that a mod- 
est increase in the amount of body covering 
required by the law really adds any signifi- 
cant, incremental burden on the expressive 
component of the dance. As Justice Souter 
observed, “. . . the limitation is minor when 
measured against the dancer’s remaining 
capacity and opportunity to express the 
erotic message.” Barnes, 501 U.S. at 586, 111 
S.Ct. at 2471. So, in this case, that erotic 
message may still be expressed with expo- 
sure of three-fourths of the breasts and two- 
thirds of the buttocks in the same manner it 
would be expressed while wearing pasties 
and a G-string. Or, even if there is some 
added incidental repression of speech, def- 
erence must be granted to the law making 
authority under Board of Trustees v. Fox, 
supra, [492 U.S. 469, 477-480 (1989)] in de- 
ciding the degree of regulation necessary to 
farther the government’s legitimate inter- 
ests. 


Can the government take another 
incremental step? Can it require that 
the entire buttocks be covered? Can the 
government require that more of the 
breast be covered? These requirements, 
only modestly more than that required 
in Cafe 207, should not violate the 
fourth part of the O’Brien test—espe- 
cially when they are considered in light 
of the governmental interests involved. 

In the same way that Cafe 207 ar- 
gued that St. Johns County could not 


A municipality 
should direct its 
zoning ordinance to 
all establishments 
providing public 
nudity, whether or 
not the nude persons 
are dancing 


require more clothing than that re- 
quired in Barnes, challengers to a regu- 
lation requiring more clothing undoubt- 
edly will argue that the government 
cannot require more clothing than that 
required in Cafe 207. In other words, 
the local government can require that 
part of the buttocks can be covered but 
cannot require the entire buttocks be 
covered. For the same reasons that the 
court rejected the similar argument in 
Cafe 207, that argument should be re- 
jected. 

At least two courts have essentially 
held that governmental interests in 
morality and public order, and in curb- 
ing the secondary effects of nude danc- 
ing facilities, support the requirement 
of completely covering the buttocks. A 
statutory requirement that the entire 
buttocks be covered with opaque mate- 
rial was held constitutional in Turner 
v. State, 650 N.E. 2d 705, 709-710 (Ind. 
App. 4 Dist. 1995). The Indiana court 
followed Cafe 207 and its rationale that 
if G-strings and pasties can be required, 
more clothing can be required. A prohi- 
bition on exposure of the buttocks was 
also upheld in SBC Enterprises, Inc. v. 
City of South Burlington, 892 F. Supp. 
578 (D. Vermont 1995). 

The O’Brien test requires that the 
restriction be no greater than is essen- 
tial to the furtherance of governmental 
interest involved. The governmental 
interest is in preventing the moral deg- 
radation and other secondary effects of 
public nudity. Nudity is simply the ex- 
posure of all the private parts of one’s 
person at the same time. The govern- 
mental interest in preventing public 
nudity includes the governmental inter- 
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est in preventing exposure of the but- 
tocks. In St. Johns County, the govern- 
ment chose to prohibit the exposure of 
the entire buttocks. Another ordinance 
might prohibit exposure of any of the 
buttocks. This is a distinction without 
a constitutional difference. The ordi- 
nance is as narrow as can be drawn to 
support the government’s interest. It 
prevents exposure of the buttocks and 
nothing else. It cannot be drawn any 
more narrowly. 

Case law and reasoned analysis show 
that an ordinance that prohibits expo- 
sure of the buttocks passes the fourth 
part of the O’Brien test. 

A plaintiff might also argue that the 
restriction on the amount of the female 
breast that can be exposed is also in- 
valid under the fourth O’Brien factor. 
In a pre-Barnes case, the Supreme 
Court of Tennessee upheld a statutory 
prohibition on exposing “any portion of 
the breasts below the top of the 
nipple.”"* This same ordinance was also 
recently challenged in federal district 
court and the court denied a motion for 
preliminary injunction.” 

There is no constitutional difference 
between the restrictions in the Cafe 207 
ordinance and an ordinance requiring 
more clothing. The Cafe 207 ordinance 
requires covering of one quarter of the 
breast. Another ordinance may require 
covering half the breast. This is also a 
difference without a constitutional dis- 
tinction. The District Court for the 
Eastern District of Kentucky upheld an 
ordinance with the “requirement of a 
bikini top.” Bright Lights, Inc. v. City of 
Newport, 830 F. Supp. 378, at 384 (E.D. 
Ken. 1993). Again, both case law and 
reasoned analysis demonstrate that the 
requirements for covering of female 
breasts meet constitutional standards. 


Overbreadth . 

A plaintiff will likely also argue that 
a zoning ordinance that prohibits all 
public nudity is overbroad. The Cafe 


207(1) court rejected the overbreadth 


argument. The court reviewed the ar- 
eas of overbreadth and standing. It 
noted: 


The principles distilled from these control- 
ling decisions are that the overbreadth doc- 
trine as an exception to the requirement of 
standing in First Amendment faces is to be 
sparingly applied; that this is especially true 
in cases like this one involving a criminal 
statute and a plaintiff whose asserted First 
Amendment interest constitutes expressive 
conduct as distinguished from protected 


i 
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pure speech; and for the overbreadth claim 
to be entertained in such a case the exces- 
sive scope of the statute or ordinance being 
reviewed must not only be real but substan- 
tial, and not subject to cure through case- 
by-case analysis and limiting judicial con- 
struction or partial invalidation.’® 

The court held that the ordinance was 
not substantially overbroad, addition- 
ally holding that Cafe 207 did not have 
to assert the First Amendment rights 
of others. 

One distinguishing feature of the St. 
Johns County ordinance was its excep- 
tion for what might be described as le- 
gitimate theater. This exception helped 
the court decide not to invalidate the 
ordinance as overbroad. The Kentucky 
Supreme Court rejected an overbreadth 
argument, even though the ordinance 
prohibiting public nudity did not have 
an exception for “legitimate” theater. 
The court emphasized that in order to 
be invalidated as overbroad, the law 
must “significantly compromise recog- 
nized First Amendment protection of 
parties not before the court.”!” The court 
pointed out that the U.S. Supreme 
Court, in New York v. Ferber, 458 U.S. 
747 (1982), made it clear that even 
when a law prohibits some protected 
speech, the law will not be declared in- 
valid as overbroad unless the statute’s 
overbreadth was “substantial.”"* The 
court concluded that any overbreadth 
that existed was not substantial. 

The Sixth Circuit has taken the op- 
posite approach to overbreadth. Al- 
though the court held the public nudity 
ordinance to be constitutional as ap- 
plied to the plaintiff’s nude dancing fa- 
cility, the court declared it to be over- 
broad because it would ban “live 
performances with serious literary, ar- 
tistic or political value.” The Wiscon- 
sin Court of Appeals followed the Sixth 
Circuit in holding that a public nudity 
ordinance was valid as applied to “to- 
tally nude exotic dance clubs,” but over- 
broad because it prohibits “many other 
forms of unclothed entertainment that 
do not effectuate secondary effects.””° 
Neither of these two courts, however, 
discussed in any significant manner the 
substantially overbroad aspect. They 
took an overly simplistic approach to 
public nudity ordinances. Because they 
could conceive of some artistic public 
nudity, the ban of all nudity was over- 
broad. 

A regulation is overbroad only if the 
overbreadth is substantial, i.e., if the 
ordinance prohibits a substantial 


A complete ban of all 
conduct “minimally” 

protected by the First 

Amendment, 
arguably, cannot be 
a ban of a 

substantial amount 
of protected activity 


amount of conduct in relation to its 
plainly legitimate scope. The fact that 
a substantial amount of public, commer- 
cial, artistic, nude dance occurs within 
a community is not itself dispositive. 
The issue is whether it is likely to oc- 
cur and whether it is likely to occur in 
substantial amount compared to all 
other commercial public nudity at typi- 
cal commercial public nudity establish- 
ments. 

One might argue that a ban of all 
commercial public nudity can never be 
substantially overbroad. Nude dancing 
is only “minimally” within the “outer 
perimeter of the First Amendment.”” 
A complete ban of all conduct “mini- 
mally” protected by the First Amend- 
ment, arguably, cannot be a ban of a 
substantial amount of protected activ- 
ity. This is especially true where all 
nude dance in typical nude dancing fa- 
cilities can be prohibited. The amount 
of nude dance that occurs outside typi- 
cal nude dancing facilities, i.e., “artis- 
tic nude dance,” is insubstantial in re- 
lation to the amount of commercial 
public nudity that can be prohibited. An 
ordinance that bans all commercial 
public nudity, including, inter alia, nude 
car washes, nude food servers, nude 
models, and nude hostesses, but only 
commercial public nudity, is not over- 
broad. 

The overbreadth arguably fails for 
another reason against an ordinance 
that regulates only commercial public 
nudity at commercial establishments. 
As explained by the Ninth Circuit: 

The Plaintiffs’ attack for overbreadth also 


fails. The regulation’s bounds are sufficiently 
clear that there is no substantial intrusion 


on noncommercial social associations. To the 
extent that the [Plaintiffs’] challenge for 
overbreadth asserts the rights of other busi- 
ness associations involved in significant 
amounts of expressive activities, it fails be- 
cause such a challenge cannot be made ina 
commercial context. The justification for this 
limitation on attacks for overbreadth is not 
based on the assumption that all expression 
emanating from commercial associations is 
commercial speech: such an assumption is 
incorrect. Instead, it is justified because com- 
mercial entities are less likely to require an 
outsider to champion their first amendment 
rights. Accordingly, the [Plaintiffs] may not 
assert the rights of other commercial asso- 
ciations.” 


This is consistent with the most re- 
cent pronouncements of the Supreme 
Court on the applicability of the 
overbreadth doctrine to commercial 
speech. “(T]he possibility that over- 
broad regulations may chill commercial 
speech [has not] convinced [the Court] 
to extend the overbreadth doctrine into 
the commercial speech area.” Waters v. 
Churchill,___ U.S. ___, 114. Ct. 1878, 
1885, 128 L. Ed. 2d 686 (1994). As re- 
cently stated by the 11th Circuit, “[T]he 
Supreme Court has held the 
overbreadth doctrine inappropriate in 
commercial speech cases,... .” 
Jacobs v. The Florida Bar, 50 F.3d 901, 
907 (11th Cir. 1995 ) (footnote omitted). 
For the same reason that overbreadth 
does not apply to commercial speech, 
overbreadth should not apply where the 
regulation by express restriction applies 
only to conduct of a commercial nature. 

Another method to avoid the 
overbreadth argument is to provide an 
art exception. The cases which have 
used overbreadth to invalidate ordi- 
nances banning public nudity have 
identified lack of an art exception as a 
fault but have given little insight as to 
how to create an art exception. The 
court in Cafe 207, however, rejected the 
overbreadth argument, at least in part, 
due to the existence of an art exception. 
The exact form of an art exception 
should be gleaned from these cases. 
Overbreadth, then, does not apply to 
commercial establishments affected by 
zoning ordinances. Even if it did, the 
argument can be avoided with an art 
exception. 


Conclusion 

Nude dancing is protected by the 
First Amendment. But if it is regulated 
as part of a regulation of live public 
nudity, even if that regulation is a zon- 
ing ordinance, it can be banned from 
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typical adult entertainment establish- 
ments. 0 


On April 22, 1996, the U.S. Supreme 
Court denied certiorari on Cafe 207, Inc. 
v. St. Johns County. 


1 Accord In re Ronco, 838 F.2d 212, 218 (7th 
Cir. 1988) (“a half-truth [ ] can be just as 
misleading, sometimes more misleading, 
than an absolutely false representation”). 

2 Cafe 207, Inc. v. St. Johns County, 856 F. 
Supp. 641, 644 (M.D. Fla. 1994), affirmed, 
66 F.3d 272 (11th Cir. 1995). 

3 Id., 66 F.3d 273 (11th Cir. 1995). 

‘4 This affirmance adopts the district court’s 
opinion as precedent in the 11th Circuit’s 
US. v. Chila, 871 F.2d 1015, 1018 (11th Cir. 
1989) (where an unpublished order of the 
11th Circuit affirms a decision “for the rea- 
sons set forth in the district court’s memo- 
randum opinion,” the court “of course, is 
bound by this precedent”). 

5 Cafe 207, Inc., 856 F. Supp. at 643. 

® Td. at 645. 

7 Barnes v. Glen Theatre, Inc., 501 U.S. 560, 


at 570 (1991) (plurality opinion) (emphasis 
added). 

8 Cafe 207, Inc., 856 F. Supp. at 645. 

® Id. at 646 (emphasis in original). 

10 See Knudtson v. City of Coates, 519 N.W. 
2d 166 (Minn. 1994), O’Malley v. City of Syra- 
cuse, 813 F. Supp. 133, 142-143 (N.D. N.Y. 
1993). The court refused to preliminarily 
enjoin an ordinance which banned public 
nudity. The Syracuse ordinance was aimed 
at the “important and substantial govern- 
mental interest” in “promoting societal or- 
der and morality.” The interest was in pro- 
scribing “nudity as a whole and is not 
specifically directed at abridging expressive 
conduct in particular.” See also DLS, Inc. v. 
City of Chattanooga, __ F. Supp. __, 1995 
WL788884 (Ed. Tenn. Oct. 12, 1995) (Pre- 
liminary injunction of ordinance banning 
public nudity denied. “In sum, there is no 
reason why the result of plaintiffs’ legal chal- 
lenge to CuatTanooca City CopE §25-85 
should be any different from the result 
reached on the Indiana public indecency 
statute by the United States Supreme Court 
in Barnes.”); Bright Lights, Inc. v. City of 
Newport, 830 F. Supp. 378, 384 (E.D. Ken. 
1993) (“The City and its community have the 
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right to project a progressive and decent 
image. The nudity ordinances contribute to 
the enhancement of this interest and will be 
upheld.”); Hendricks v. Kentucky, 856 S.W. 
2d 332 (Ken. 1993) (O’Brien test used). SBC 
Enterprises, Inc. v. City of South Burlington, 
892 F. Supp. 578 (D. Vermont 1995) (regula- 
tions in SBC and Barnes were indistinguish- 
able, therefore the ordinance under consid- 
eration was valid). See also Triplette Grille, 
Inc. v. City of Akron, 40 F.3d 129, 135 (6th 
Cir. 1994) (ordinance banning public nudity 
constitutional as applied to nude dancing in 
adult entertainment facility; but see discus- 
sion at overbreadth below) and Fond Du Lac 
County v. Mentzel, 536 N.W. 2d 160, 166 
(Wis. Ct. App. 1995) (“we are convinced that 
the County can undoubtedly curtail and even 
prohibit the operation of totally nude exotic 
dance clubs”), but see overbreadth discussion 
below. 

1 International Eateries of America, Inc. v. 
Broward County, 941 F.2d 1157, 1159 (11th 
Cir. 1991). 

18: Fd. 

18 Cafe 207, Inc., 856 F. Supp. at 646. 

4 City of Chattanooga v. McCoy, 645 S.W. 
2d 400, 401 (Tenn. 1983). See PP&C, Inc. v. 
Metro Beer Permit Board, 833 S.W. 2d 90, 
93 (Tenn. App. 1992) (“Since the Chatta- 
nooga ordinance applied to any public place 
and not just to places selling liquor or beer, 
the [state supreme] court’s decision rested 
on the state’s general police power and not 
on the state’s enhanced power to regulate 
the sale of intoxicating liquors under the 
Twenty-first Amendment.”). 

15 DLS, Inc., Supp. 1995 
WL788884 (Ed. Tenn. Oct. 12, 1995). 

16 Cafe 207, Inc., 856 F. Supp. at 648. 

1” Hendricks, 865 S.W. 2d at 337. 

18 Triplette Grille, 40 F.3d at 136. 

20 Fon Du Lac, 536 N.W. 2d at 165, 166. 

21 Redner v. Dean, 29 F.3d 1495, at 1496 
(11th Cir. 1994). 

22 IDK, Inc. v. Clark County, 836 F.2d 1185, 
1197 (9th Cir. 1988). Accord Las Vegas 
Nightlife, Inc. v. Clark County, 38 F.3d 1100, 
1103 (9th Cir. 1994). 
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CRIMINAL 


Where Do We Stand on Cameras 


in the Courtroom? 


here can be little doubt that 

one of the more controver- 

sial issues in criminal law 

these days is whether—and 
to what extent—electronic media cov- 
erage of state criminal trials is permis- 
sible.! Experience with high-profile 
(televised) criminal trials, such as those 
involving O.J. Simpson, Rodney King, 
and Eric and Lyle Menendez, has 
prompted considerable discussion of the 
value and potential for abuse in such 
coverage, and in those states permitting 
it, courts apply a discretionary test on 
a case-by-case basis.’ 

In Florida, electronic media coverage 
is becoming more prevalent. While we 
may not have the same number of high- 
profile criminal trials as, say, Califor- 
nia, we do have our share.® And there 
is every reason to believe that with the 
growing public interest in the trial pro- 
cess, this type of coverage will burgeon. 

Yet, the presence of cameras inside 
the courtroom is not without its critics. 
In this regard, it is instructive to look 
to the California courts which have 
weathered a significant number of high- 
profile criminal trials in recent years. 

California Rule of Court 980 permits 
film or electronic media coverage by 
court order, although the court may 
“refuse or terminate [such coverage] in 
the interests of justice to protect the 
rights of the parties and the dignity of 
the court, or to assure the orderly con- 
duct of proceedings.” 

The impact that electronic media cov- 
erage has had on public opinion can be 
seen from a 1994 national survey con- 
ducted by the Times Mirror Center for 
The People & The Press. According to 
survey results: 

Fully 43% of the American public have 
watched at least four of five of the most sen- 


sational trials aired on TV within the past 
few years. .. . Almost two-thirds (62%) of 


The decision to 
permit electronic 
media coverage 
involves a balance of 
the public’s right to 
know, the accused’s 
right to a fair trial, 
and the judicial 
system’s right to 
conduct a dignified 
proceeding 


by Harvey J. Sepler 


the public viewed all or parts of the proceed- 
ings against Lorena Bobbitt for sexually 
mutilating her husband, and 53% watched 
the case [first trial] against Eric and Lyle 
Menendez for murdering their parents. . . . 
Compared to previous major televised tri- 
als, a bigger audience watched proceedings 
against Los Angeles police officers for beat- 
ing Rodney King (81%). The Palm Beach 
case against William Kennedy Smith for 
rape drew 55%, and the Long Island teen- 
ager Amy Fisher for attempted murder 
reached 43% of the public.* 


And this was before the coverage of 
the Simpson trial reached such prolific 
proportions! 

As a direct result of what many per- 
ceive as the excesses resulting from 
media coverage of on-going trials, Cali- 
fornia Governor Pete Wilson asked the 
Judicial Council of California to con- 
sider repealing Rule 980 and barring 
film or electronic media coverage in 


criminal trials. This is necessary, the 
Governor wrote, because: 


The television and radio broadcast coverage 
of the O.J. Simpson trial suggests that the 
presence of cameras at criminal trials risks 
a distortion of the behavior of witnesses and 
counsel, alike, who cannot but be aware that 
they are being broadcast. Television cover- 
age can unduly contaminate the jury pool 
for a retrial in cases of hung juries. 


Indeed, where television and radio broad- 
casting can turn counsel, witnesses, and ju- 
rists into instant celebrities, it may simply 
not be appropriate to leave this decision 
[whether or not to prohibit coverage in a 
particular case] in the hands of the attor- 
neys and the court who will benefit, no mat- 
ter how well intentioned and conscientious 
they are.5 


For understandable reasons, elec- 
tronic media corporations—such as the 
Courtroom Television Network (Court- 
TV)—have taken an active role in the 
California debate. In a 1995 Century 
City Bar Association seminar, Court-TV 
summarized its position: 

In fact, there is a simple, positive statement 
that can also be made about courtroom cam- 
era coverage: when done well it is journal- 
ism at its best—journalism that defines the 


core purpose of journalism and the First 
Amendment. 


For television coverage of trials tells the 
whole, real, true story about a complicated, 
often misunderstood and under-reported 
subject. It allows the participants in a de- 
mocracy to judge for themselves how well 
the government institution that makes the 
most fundamental decision that any govern- 
ment makes—liberty or prison—is work- 
ing.§/ 

No decision has yet been made on 
proposed changes to Rule 980. Mean- 
while, criminal trials proceed and state 
court judges are making coverage deci- 
sions on a case-by-case basis. 

For instance, in the retrial of the 
Menendez brothers, state Superior 
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Court Judge Stanley Weisberg ruled 
that electronic media coverage: 

Will substantially increase the risk that ju- 
rors will be exposed, whether intentionally 
or inadvertently, to information and com- 
mentary about this case outside the court- 
room. Such exposure has the potential of 
prejudicing the rights of the parties to a fair 
trial and necessitating lengthy hearings to 
investigate the nature of the exposure and 
the impact on the juror. Such hearings would 
disrupt the orderly conduct of the trial.*? 


Whether we, in Florida, will experi- 
ence the same controversy surrounding 
electronic media coverage of criminal 
trials is not yet clear. But it is a com- 
parison worthy of study. 

The Criminal Law Section of The 
Florida Bar is sponsoring a seminar on 
the topic at the annual meeting in Or- 
lando. As part of the Selig I. Goldin 
Memorial Luncheon, on Friday, June 
21, 1996, the section will present Judge 
Weisberg (presiding judge in the 
Menendez retrial, the Rodney King 
state trial, and the McMartin preschool 
trial), and Rikki J. Klieman (Court-TV 
anchor)."° Gerald Kogan, incoming 
Chief Justice of the Florida Supreme 
Court, will moderate the discussion. 


Conclusion 

The decision to permit electronic me- 
dia coverage of on-going criminal trials 
is a delicate one and involves a balanc- 
ing of the public’s right to know, the 
accused’s right to a fair trial, and the 
judicial system’s right to conduct a dig- 
nified proceeding. The California expe- 
rience has provided guidance which 
should help the Florida courts make a 
fair decision. 0 


1 Electronic media coverage in federal 
criminal trials is not permitted. In 1991, the 
federal Judicial Conference of the United 
States experimented, on a limited basis, with 
camera coverage in federal civil trials and 
appeals. The report which followed recom- 
mended that the Judicial Conference autho- 
rize camera access in civil district court and 
appellate proceedings. 

This past March, the Judicial Conference 
voted 14-12 to allow federal courts to per- 
mit television, radio, and still photography 
coverage of federal civil appellate proceed- 
ings. Since it is uncertain whether Rule 53 
of the Federal Rules of Criminal Procedure, 
which bars electronic and photographic cov- 
erage of “judicial proceedings in the court- 
room” in criminal cases, applies to criminal 
appeals, there may be some room to extend 
coverage to federal criminal appellate pro- 
cedures, as well. See H.J. Reske, A Repeat 
Performance, A.B.A.J. at 38 (May 1996), and 
H.J. Reske, Cameras in Federal Courts Vote 


Delayed, A.B.A. J. at 16 (Dec. 1995). 
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2 Court-TV reported that since 1974, 41 
states have conducted studies on the effects 
of cameras in thousands of court proceed- 
ings. Of the 28 states conducting empirical 
or evaluative studies, 24 focussed specifically 
on whether cameras affected judge and/or 
attorney behavior. Twenty-three states con- 
cluded that cameras did not alter judge or 
attorney behavior. See “Lights, Camera. . . 
Trial: Do Cameras in the Courtroom Serve 
the Public Interest or Inhibit Justice?,” 
seminar sponsored by the Century City Bar 
Association. The seminar featured Leslie 
Abramson, Robert Philibosian, Gerald 
Uelman, and Douglas Mirel. 

3 Notable Florida televised criminal trials 
include the prosecution of William Kennedy 
Smith and Dade County police officer Will- 
iam Lozano. 

4 The Times Mirror survey broke the crimi- 
nal trial viewing audience into age, sex, ra- 
cial, financial, and educational categories. 
See Times Mirror Center for The People and 
The Press news release, “TV Trials Capti- 
vate Public” (Feb. 4, 1994). 

5 Letter from Pete Wilson, governor of Cali- 
fornia, to Malcom Lucas, then-chief justice 
of the Supreme Court of California and mem- 
ber of the Judicial Council of California (Oct. 
3, 1995). 

8 See “Lights, Camera .. . Trial: Do Cam- 
eras in the Courtroom Serve the Public In- 
terest or Inhibit Justice?” at 21 (Aug. 2, 
1995). 

7 In its October 3, 1995, “Statement Re O.J. 
Simpson Trial Verdict,” the American Bar 
Association proclaimed: 

“Because of the intense media coverage, this 
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trial has generated the most critical look at 
American justice in the history of our Re- 
public. The process has been open and un- 
constrained, with both sides advocating their 
positions strongly. The intense public scru- 
tiny has raised questions concerning the use 
of sequestration of juries, the impact of cam- 
eras in the courtroom, the commercializa- 
tion of trials and the impact on justice. . . . 
However, this was not a trial of the Ameri- 
can jury system. It was a trial of O.J. 
Simpson.” 

8 State v. Erik Galen Menendez and Joseph 
Lyle Menendez, No. BA068880, “Order Re: 
Request of Electronic Media Pursuant to 
California Rule of Procedure 980,” slip. op. 
at 2 (Super. Ct. Oct. 6, 1995). 

® Following the retrial, the Menendez 

brothers were convicted of first-degree mur- 
der and are currently awaiting the non-tele- 
vised sentencing hearing. An appeal of the 
verdict of guilt is pending. In accordance 
with Canon 3, subsection 9 of the California 
Rules of Judicial Ethics (prohibiting a judge 
from making “any public comment about a 
pending proceeding in any court”), the in- 
stant seminar will not discuss the Menendez 
case. 
10 Ms. Klieman was selected by Court-TV 
to appear at this seminar. Among her many 
accomplishments, Ms. Klieman has been a 
criminal attorney (defense and prosecution) 
(trial and appellate) for more than 20 years; 
named by Time magazine as one of the five 
most outstanding women trial lawyers in the 
country; longtime professor at Boston Uni- 
versity School of Law; lecturer at Gerry 
Spence’s Trial Lawyer’s College, the Na- 
tional Criminal Defense College, University 
of Virginia Trial Advocacy Institute and the 
Intensive Trial Advocacy Program at 
Harvard; and member of the Advisory Com- 
mittee of the U.S. Supreme Court on Fed- 
eral Rules of Criminal Procedure. 


AUTHOR 


Harvey J. Sepler is an assistant pub- 
lic defender in the appellate division 
of the office of the public defender in 
Miami. He is program chair of the 
Selig I. Goldin seminar and is a 
member of the executive council of the 
Criminal Law Section of The Florida 
Bar. 

This column is submitted on be- 
half of the Criminal Law Section, 
Douglas N. Duncan, chair and edi- 
tor. a 


$0 
The 
‘iS A 
It Deserves a 
7 


SPOTLIGHT ON VOLUNTARY BARS 


Hardee County Bar Association 
“Reach Out to Our Youth” Program 


n an effort to demystify the 

criminal and civil justice sys- 

tems and to educate area youth 

in the majesty of our legal sys- 
tem, the Hardee County Bar Associa- 
tion is reaching out to Hardee Senior 
High School students. In its “Reach Out 
to Our Youth” program, created by Jo- 
seph G. Jarret, president of the asso- 
ciation, the Hardee County Bar Asso- 
ciation maintains close contact with 
local youth through several ongoing 
programs. Working with school counse- 
lors, administrators, and teachers, the 
Hardee County Bar Association seeks 
students who are either at risk, or have 
an interest in the law and the Ameri- 
can system of justice. Students are af- 
forded the opportunity to spend time 
with members of the association 
through one or more of the following 
options: 


Teen Court 

Designed as an alternative to the 
criminal justice system, teen court pro- 
grams afford youthful offenders accused 
of certain traffic and misdemeanor 
crimes, or accused of school disciplin- 
ary infractions, to have their case 
settled by their fellow students. Mem- 
bers of the association train students 
in the basics of trial practice from both 
a prosecution and defense perspective. 
Students then prosecute, defend, and 
judge their peers. This program pro- 
vides the students with a real-life per- 
spective of our justice system. 


Mentorship Program 

Members meet weekly with students 
to provide career guidance, companion- 
ship, counseling, or just to have lunch 


Hardee County Bar 
Association gives 
students who are at 
risk or have an 
interest in the law 
an opportunity to 
spend time with bar 
members 


by Joseph G. Jarret 


and chat, or work through homework 
assignments. Many students come from 
single-parent families, lack sufficient 
adult role models, or just need some- 
one to talk to who is not associated di- 
rectly with their school. 


Teaching 

Members spend time in the classroom 
as adjunct lecturers, speaking on a 
myriad of subjects such as civics, politi- 
cal science, and sociology as well as the 
law. One class in particular, “Law and 
Society,” frequently includes talks from 
association members in the lesson plan. 


Work Study 

One way students can decide whether 
they see the law as a career is to per- 
form a work study with an association 
member. The student earns required 
credit while learning the myriad of ser- 


vices attorneys provide to the general 
public. It is not uncommon to observe 
students sitting in the rear of the court- 
room as observers. 


Career Days 

The Hardee County Bar Association 
is an active supporter of Hardee High 
School’s career days. During this event, 
the association joins other professions, 
businesses, etc., by occupying a booth 
and answering any questions students 
may have about the legal profession. 


Service Clubs 

Most Hardee County Bar Association 
members belong to one or more service 
clubs. It is not unusual for members to 
bring students as their guests to the 
clubs’ meetings. In doing so, students 
are exposed to other professional/busi- 
ness people in the community. 

In summary, the Hardee County Bar 
Association is consummately involved 
in the lives of local children in an effort 
to assist them in becoming productive 
members of society. By remaining ac- 
tive in community affairs, it is the 
association’s desire to demonstrate, by 
example, that our youth hold the key 
to America’s future. 


Joseph G. Jarret is president of the 
Hardee County Bar Association. 
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A Civil Action 
by Jonathan Harr 
Reviewed by Judge Steven P. Cullen 

This is the nonfiction account of the 
alleged chemical pollution of the 
groundwater in Woburn, Mass- 
achussets, by corporate giants W.R. 
Grace and Beatrice. A harrowing tale 
of the relentless civil pursuit of these 
companies by Boston lawyer Jan 
Schlictman on behalf of families 
stricken with childhood leukemia and 
a constellation of other illnesses, the 
reader instantly becomes enthralled by 
the determined plaintiff’s lawyer and 
his contrite clients. Defendants in de- 
nial, doubting Harvard-loving defense 
attorneys, the arthritic judge, and 
clashing expert witnesses quickly round 
out the drama. 

The story unfolds in brilliant detail. 
Armani suits, Ritz Carlton Hotel suites, 
and a cost account run wild become the 
norm. The trial is a true battle of de- 
termination on both sides overshad- 
owed by the pressures and financial 
realities of modem litigation. A complex 
“mixed bag” verdict satisfies, but only 
temporarily, one defendant. The classic 
nobody’s really happy settlement which 
follows leaves one to question even 
deeply held beliefs about the legal sys- 
tem in America. 

In the end, more questions remain: 
Was Schlictman ruined by the case? Did 
the defense hide witnesses and docu- 
ments? Was the judge fair and impar- 
tial? Were the clients sold out in the 
interest of money or power? Did large 
corporations get away with the ultimate 
crime? The author properly gives no 
help in answering these deep inquiries 
leaving the reader musing. 

The book is a captivating read, sure 
to maintain the interest of and provoke 
discussion among those who labor in 


America’s legal circles. 

A Civil Action by Jonathan Harr is 
published by Random House and sells 
for $25. 

Steven P. Cullen is a judge of compen- 
sation claims in West Palm Beach. 


Halls of Justice 
by Lee Gruenfeld 

The Halls of Justice is the story of 
twin sisters seeking justice against the 
man who raped them, and the assistant 
district attorney who risks his future 
to win a conviction. The protagonist, Sal 
Milano, agrees to prosecute known thug 
Vinny Rosamund for raping Diane and 
Lisa Pierman. When the case is thrown 
out in a miscarrage of justice, and Vinny 
Rosamund turns up dead, Sal’s world 
begins to crumble. He doesn’t expect the 
backstage—and backstabbing—legal 
machinations that threaten to exploit 
his weaknesses. 

Gruenfeld is the author of two other 
thrillers, Irreparable Harm and All Fall 
Down. 

The Halls of Justice is published by 
Dutton Books, 212/366-2215 and sells 
for $24.95. 


International 
Lawyer’s Deskbook 

The ABA Section of International 
Law and Practice has published The In- 
ternational Lawyer’s Deskbook, edited 
by Lucinda A. Low, Patrick M. Norton, 
and Daniel M. Drory. 

Lawyers in every field of practice are 
increasingly confronted with unfamil- 
iar international legal issues. This 
deskbook provides a one-volume guide 
for addressing these issues and is a 
valuable resource for the international 
expert and the general practitioner. 
Experts in 25 fields explain how to navi- 
gate the maze of U.S., foreign, and in- 
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ternational rules that apply to interna- 
tional transactions and disputes. Each 
chapter provides an overview of the 
subject area followed by an up-to-date 
bibliography of the most important 
materials in the field. Sources at U.S. 
government and international agencies 
that can provide prompt, practical as- 
sistance are also identified. 

Some of the topics include interna- 
tional commercial transactions, inter- 
national financing, political risk insur- 
ance, secured transactions, intellectual 
property rights, U.S. taxation of inter- 
national transactions, export controls 
sanctions, antiboycott laws, and legal- 
ization of documents for use abroad. 

The International Lawyer’s Deskbook 
(432 pp.) sells for $75 for section mem- 
bers and $85 for nonmembers. To place 
an order by phone, call 1-800-285-2221. 


Ethical Family Lawyer 
by Louis Parley 

No lawyer sets out to violate an eth- 
ics rule or fall into moral predicaments. 
The stakes—the practice that the law- 
yer has spent years to build—are just 
too high. The Ethical Family Lawyer:A 
Practical Guide to Avoiding Profes- 
sional Dilemmas provides a common 
sense and direct approach to avoiding 
the unique dilemmas a family law prac- 
titioner may face. 

The book discusses the process to fol- 
low when establishing a professional 
relationship with clients. Beginning 
with the initial meeting and continu- 
ing through the completion of the case, 
the guide provides an understanding of 
the “ethical” issues that exist when ac- 
cepting or rejecting a case; alerts the 
lawyer on how to avoid conflict of in- 
terest; explains what the courts think 
about contingency fees in family law 
cases; discusses information that may 
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CROSSWORD — ENVIRONMENTAL 


46 


© 1995 Ashley S. Lipson 
ACROSS 


Branch of law and science con- 
cerned with the physical, chemi- 
cal, and biological conditions of 
the planet. 


. Agents that affect the brain or 


nervous system. 


. Parts per million. 

. Any of several American quails. 
. Toward the stern or tail. 

. Home of the often-beloved, and 


often-reviled spotted owl. 


. Its loss may pose the greatest 


single threat to the planet’s abil- 
ity to convert carbon dioxide into 
oxygen. 


. Achemical that may cause a 


significant adverse reaction in a 
substantial portion of the people 
exposed to it. 


. Down. 

. United States Code Annotated. 

. Human factor. 

. Governmental Board consisting of 


five members, charged with regu- 
lating the public offer and sale of 
securities. 


. Pertaining to a countercharge 


against an accuser. 


Solution on page 121. 


. Emergency Radio service. 
. Chromium (Abbr.). 
. In contrast to the underlying 


substantive product, its often 
unwarranted size and poor biode- 
gradability are now attracting 
attention. 


. Recreational vehicle. 
. The way the air may one day be. 
. Office of Enforcement and Com- 


pliance Monitoring (environmen- 
tal law acronym). 


. Living room. 
. Home to more governmental 


agencies, laws, and statutes than 
any other country. 


. One, not a party to the litigation, 


who volunteers advice to the 
court on some matter pending 
before it (plural). 


. For your information. 
. Place where a sea, river, or other 


body of water is shallow. 


. Media’s common reaction to iso- 


lated incidences of pollution or 
poisoning. 


DOWN 


Path by which a chemical enters 
the body (two words). 


2. Vitality. 


26. 
28. 
29. 


30. 
35. 
37. 
40. 
41. 
42. 


43. 


44. 


Reportable noncompliance (envi- 
ronmental law acronym). 

Office of Economic Opportunity. 
The failure or refusal of a state to 
aid in the enforcement of federal 
laws within its limits, especially 
on constitutional grounds. 

A non-invasive diagnostic proce- 
dure employing a scanner to ob- 
tain detailed sectional images of 
the internal structure of the body. 
An indefinitely long period of 
time, such as the time required 
for some radioactive materials to 
become nontoxic. 

A drop of saline, watery fluid 
continually secreted by the lacri- 
mal glands between the surface of 
the eye and the eyelid, sometimes 
caused by airborne irritants. 

The length of time between con- 
tact with a chemical and a body’s 
reaction (two words). 


. Wildlife refuges. 
. Manner by which major toxic 


dump clean-up must be funded. 


. United States Army Reserve. 
. Trace. 
. Belonging to the National Coun- 


sel of Churches. 


. Trihalomethane (Abbr.), too often 


found in drinking water. 


. An independent federal agency, 


created in 1970, that sets and 
enforces standards to protect the 
environment and control pollu- 
tion; its regional offices are lo- 
cated in 10 cities, from which 
inspectors travel to both private 
and public sector facilities regu- 
lated by its sub-units. 

A European tree. 

Suffix designating trade. 
National Response Team (envi- 
ronmental law acronym). 

Prior existence (contraction). 
Benchmark. 

Chief. 

Airspeed indicator. 

Reciprocal ohm. 

Civil Aeronautics Administration, 
subsequently reorganized into the 
Federal Aviation Administration. 
Significant effect of failure to 
control pollution and toxic sub- 
stances. 

Has the shape of a truncated 
cone. 
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or may not be disclosed in court; and 
explains ethical problems of lawyers in- 
volved in their own marital dissolution 
matters that can lead to unpleasant cir- 
cumstances. 

The Ethical Family Lawyer is avail- 
able by phoning the ABA Service Cen- 
ter at 312/988-5522 and costs $54.95 for 
ABA Family Law Section members and 
$64.95 for nonmembers. 


Other Family Law 
Books from ABA 

By calling the ABA Service Center at 
312/988-5522, more information can be 
received or orders may be placed on the 


Have You Read A Good Book? 
Members of the Bar are encour- 
aged to submit brief book reviews (ap- 
proximately 500 words) for publication. 
They should be related to law but may 
be practical, esoteric, entertaining or 
even fiction. Reviews should include 
the number of pages, the publisher, 
cost if known, and publishers’ address. 
Send them to Editor, The Florida Bar 
Journal, 650 Apalachee Parkway, Tal- 
lahassee 32399-2300. Reviews will be 
published on a space-available basis. 


“And do you promise 
to tell it like it is?” 


following titles: 

© Assigning Retirement Benefits in 
Divorce: A Practical Guide to Negotiat- 
ing and Drafting QDRO’s by Gale S. 
Finley, 

¢ The Family Law Practitioner’s 
Guide to Social Security by Carlton D. 
Stansbury, 

e The 1040 Handbook, 2d Ed., A 
Guide to Income and Asset Discovery by 
Peggy L. Podell and David M. Franklin, 

© Premarital and Marital Contracts, 
A Lawyer’s Guide to Drafting and Ne- 
gotiating Enforceable Marital and Co- 
habitation Agreements by Edward L. 
Winer and Lewis Becker, 

© The Valuation Expert in Divorce 
Litigation by Robert B. Moriarty and 
David J. Zaumeyer, 

© The Indian Child Welfare Act Hand- 
book by B.J. Jones, 

¢ Interstate Child Custody Litigation 
by Mark S. Guralnick, 

© The Child’s Attorney, a Guide to 
Representing Children in Custody, 
Adoption, and Protection Cases by Ann 
M. Haralambie. 

The above books are published by the 
ABA Family Law Section, 750 North 
Lake Shore Drive, Chicago, IL 60611. 


Negotiating a 
Franchise Agreement 
by Keith J. Kanouse 

Franchising accounts for nearly 40 
percent of all retail sales in the U.S. 
through over 600,000 outlets, and 
Guide to Understanding an Offering 
Circular and Negotiating a Franchise 
Agreement by Keith J. Kanouse is very 
timely with its inclusion of the changes 
to the federal franchise disclosure laws 
effective January 1. 

The author suggests that franchisees 
learn as much about franchising as pos- 
sible; find the “right” franchise oppor- 
tunities; analyze an industry and a 
franchisor; know the laws which pro- 
tect the franchisees; and develop a busi- 
ness plan or financial projection. 
Kanouse also discusses incorporation, 
fictitious name registration, and leas- 
ing, and he includes a very helpful glos- 
sary of franchise terms. 

In addition to his law practice, 
Kanouse has served as chair of the Na- 
tional Task Force on Fair Franchising 
Standards by the American Association 
of Franchisees and Dealers. 

Guide to Understanding an Offering 
Circular and Negotiating a Franchise 
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Agreement sells for $21.95 plus tax and 
shipping and may be ordered from 
Keith J. Kanouse, P.A., 353 Lake 
Wyman Plaza, 2424 North Federal 
Highway, Boca Raton, FL 33431 or by 
calling 407/392-0001. 


Voir Dire and Jury Selection 
by Jeffrey T. Frederick 

“The voir dire and jury selection pro- 
cess is one of the most challenging as- 
pects of a jury trial. It is at this time 
that lawyers must identify and remove 
those potential jurors who harbor some 
bias or hold beliefs that would make 
them less beneficial than others for 
their clients,” writes author Frederick 
in the introduction to his book, Master- 
ing Voir Dire and Jury Selection, Gain- 
ing an Edge in Questioning and Select- 
ing a Jury, published by the General 
Practice Section of the ABA. 

Having a list of questions to ask is 
only a starting point, notes Frederick, 
who also says that effective jury selec- 
tion does not result from memorizing 
questions from a book. 

Some of the author’s topics include 
methods of exercising peremptory chal- 
lenges, global opinions and personality 
traits, stereotypes, nonverbal commu- 
nication, case analysis, social interac- 
tion skills, reluctant jurors, pretrial 
publicity, designing questions, benefits 
of juror questionnaires, integrating in- 
formation, and conducting jury selec- 
tion in light of Batson and J.E.B. 

Samples of opinion questions for se- 
lected criminal voir dire topics, civil voir 
dire topics, and prospective juror ques- 
tionnaires are also published. 

Dr. Jeffrey Frederick is the director 
of the jury research services division of 
the National Legal Research Group. 

For more information on Mastering 
Voir Dire and Jury Selection, call the 
ABA Service Center at 312/988-5522. 


=BooksNow 


To order these books, (24hrs, 365 a 
please call (800) 962-6651 (Ext. 5700) 
or visit us at http://www.booksnow.com 
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A Year in the Life of 
the Supreme Court 
Rodney A. Smolla, editor 
Reviewed by Ellen B. Gwynn 

This engaging book, part of a series 
by the Institute of Bill of Rights Law at 
the College of William and Mary, con- 
sists of a collection of reports by jour- 
nalists, most of them lawyers, who 
cover the U.S. Supreme Court for the 
nation’s newspapers and wire services. 
Each contributor reports on a decision 
from the Court’s 1992-1993 term, de- 
scribing the story behind the case and 
the path the litigation took up to the 
high court, through oral argument, and 
after the Court’s opinion. 

As the editor points out, what most 
Americans know about the Court’s ma- 
jor decisions comes largely from these 
reporters, who, for the most part, skill- 
fully bring the cases alive. Most nota- 
bly, Paul Barrett provides an intrigu- 
ing story of Hazen Paper Co. v. Biggins, 
in which the Court determined what a 
plaintiff must show to prove age dis- 
crimination, and Stephen Wermiel de- 
scribes the case in which the Court con- 
cluded that individuals may seek 
damages for sexual harassment under 
Title IX, Franklin v. Gwinnet County 
Public Schools. This speaks well for the 
Wall Street Journal, as Wermiel used 
to write for the paper and Barrett does 
currently. Other compelling accounts 
involve a St. Paul ordinance against 


hate speech, reported by David Savage 
of the Los Angeles Times, free speech 
rights of anti-abortion protestors, cov- 
ered by Baltimore Sun reporter Lyle 
Denniston, and the propriety under the 
Establishment Clause of furnishing a 
government interpreter to a deaf boy at 
a Catholic school, covered by Aaron 
Epstein of Knight-Ridder Newspapers. 
One of the longest pieces, by National 
Law Journal reporter Marcia Coyle, 
focuses on a Florida case in which the 
Court concluded that a death row de- 
fendant is not entitled to federal habeas 
review of a claim of innocence based on 
newly discovered evidence where there 
is no constitutional error alleged. Mark 
Olive of Tallahassee represented the 
defendant in his second round of habeas 
petitions, and Talbot D’Alemberte of 
Steel, Hector & Davis argued the case 
before the Supreme Court. 
Observations by the litigants and 
their attorneys, a spotlight in each 
chapter on a different justice, includ- 
ing a delightful portrait of Justice Scalia 
in the editor’s introduction, and descrip- 
tions of the exchange with and among 
the bench at oral argument, make this 
a highly enjoyable book to read. It closes 
with a brief essay criticizing the Court’s 
“shroud of anonymity” by Gannett 
News Service reporter Tony Mauro, 
called “The Supreme Court and the Cult 
of Secrecy.” Mauro takes issue with the 
Court’s low profile by discussing its out- 


rage over the unprecedented release by 
the Library of Congress of Justice 
Marshall’s papers soon after Marshall’s 
death, its resistance to repeated re- 
quests to televise oral argument, and 
its condemnation of Peter Irons’ publi- 
cation of May It Please the Court, a se- 
lection of oral arguments from re- 
nowned cases on audiotape. Mauro 
contends the public deserves to know 
more about the workings of the court, 
and persuasively counters every argu- 
ment the justices might use to support 
their opposition to televising. He quotes 
Fred Graham of Court TV, as saying, 
“(I]n a world in which everybody else 
wanted to be on television, only the jus- 
tices and the Mafia avoided it. The 
Mafia at least had a defensible reason, 
in that it had much to hide.” 

This interesting book will enhance 
your appreciation of good legal journal- 
ism. Indeed, the least engaging piece is 
the only one written by a nonjournalist, 
a law professor, because it reads more 
like a law review article than a news- 
paper article. 

A Year in the Life of the Supreme 
Court is published by Duke University 
Press, Box 90660, Durham, North Caro- 
lina 22708, and sells for $39.95 (cloth) 
and $14.95 (paper). 

Ellen B. Gwynn is a law clerk with 
the First District Court of Appeal, Tai- 
lahassee. 


The Florida Bar Journal gives cash awards annually from an 
endowment set up in memory of Barbara Sanders by attorney 
Barrett Sanders, former chair of The Florida Bar Journal Edito- 
rial Board. 


Judges select winners from those lead articles published be- 
tween May and @ipril. The Editorial Board screens the articles 
and selects finalists for submission to a panel of judges. Win- 
ners will be announced in The Florida Bar News in June. 


Winning articles are chosen according to writing quality, sub- 
stantive quality, style and degree of difficulty. 
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September Will Too Late! 


Changes of address and telephone number should be mailed to the Mem- 
bership Records Department of the Bar no later than July 1 to be included in 
the 1996 September directory issue of The Florida Bar Journal. Changes must 
be supplied in writing to The Florida Bar, Membership Records Department, 
650 Apalachee Parkway, Tallahassee, Florida 32399-2300. 


The information maintained on individual members is public information. The 
files are open to public inspection upon request. The computer system which 
retains all information is capable of listing only one address and one telephone 
number. The business address and business telephone number are preferred to 
a home address or telephone. However, if a member is not employed, is retired, 
or for some reason does not have a business address, then a physical location 
must be listed. If a post office box is given, a physical location is also required. 


Please list any changes or correction in your address or telephone number on 
the following form. 


Attorney Number 
Name 
Physical Address/Street 


P.O. Box (if any) 
City/State/Zip 
Business Phone (Area Code) Number 
Signed 


Mail toThe Florida Bar, Membership Records Department, 650 Apalachee 
Parkway, Tallahassee, Florida 32399-2300, by July 1 for changes to be 
included in 1996 Directory. 
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All Florida residents include Florida and local sales tax unless tax exempt. Tax exemption number 
Attorney or customer # 


The Florida Bar Journal ¢ News 
650 Apalachee Parkway Tallahassee, FL 32399-2300 


Check appropriate box(es) 
Journal 


News 
One year subscription $35 Oo 
Three year subscription $90 oO 
Back issues — 12 months or less $2 Oo 


Back issues — older than 12 months $5 


One year subscription 
Three year subscription 
One year foreign subscription 


Name 


City 


Order placed by: 


Street address 


State 


Zip 


Please return this copy with your remittance to the attention of The Florida Bar Journal/News. 
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The Journal Invites Manuscripts 


The Florida Bar Journal Editorial Board encourages Bar mem- 
bers to submit articles on evolving issues in Florida law for 


publication consideration. 


Analysis, opinion, and criticism of the present state of the law 
are also encouraged as long as such analysis is accompanied by 
sufficient legal authority on all sides to enable the reader to assess 


the validity of the opinion. 


Manuscripts may be submitted to Editor, The Florida Bar 
Journal, 650 Apalachee Parkway, Tallahassee, FL 32399-2300. 


Puzzle on 17. 


AmSouth Bancorporation 
Attorneys Per Diem 
Automated Legal Systems, Inc. 
Best Case Solutions 
Blake & Blake Genealogists Inc. 35 
Corporation Information 
Services, Inc. 
Counsel Connect 
Dallas Legal Services 
Database Technologies, Inc. 
Datatrace Information Services 
Empire Corporate Kit 
Excelsior/Midstate 
First American Title 
Insurance Company 
George T. Bisel Company 
Government Liaison 
Services, Inc. 


Cover 3 


ADVERTISERS INDEX 


Haddad, Josephs, Jack, Gaebe 
and Markarian 

Insurance Review 
Corporation 

Inter-City Testing & 
Consulting 

International Genealogical 
Search 6 

Lexis-Nexis Cover 2, Page 1, 

27 

Martindale-Hubbell 19 

Matthew Bender 3 

The Michie Company 23 

O’Brien-Kreitzberg 24 

Overseas Services 
International Corp. 

Mike Papantonio 

Physicians for Quality 


41 
20 
124 


Michael I. Rose M.D., F.A.P.A. 122 
Settlement Options, Inc. 123 
Siver Insurance Consultants 22 
Specialty Software 
Corporation 
Transmedia Inc. 
T. Rowe Price 
UCC Filing & Search Services 9 
West Publishing 
Company 
Harold I. Zeliger, Ph.D. 


Cover 4 
123 
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LAWYER SERVICES 


ATTORNEY SERVICES 


® Florida's Oldest Legal Research Firm. The Law 
Source. Highest quality legal research, consultation, 
pleadings and appellate since 1982. Work is done 
by full-time, experienced Florida Bar members. From 
citation reports to appellate briefs. (800)342-0399. 


® Attorney's Legal Research, Inc., Civil and crimi- 
nal issues. Free research for pro bono casework. 
Call (800)382-3152; 18 Country Club Road, Cocoa 
Beach, FL 32931. Fax (407)799-1906. 


@ Flagler Reporting, Inc. A full service court re- 
porting agency serving Palm Beach county. Com- 
puter transcription-video. (407)686-8227. 


® Legal Research. Law school graduate/published 
law review author/former law clerk to federal appel- 
late judge. Legal Research and Writing Service, P.O. 
Box 916632, Longwood, FL 32791. (407)788-6669. 


® QualityYour Clients Deserve. Practicing Florida 
attorneys will help you meet deadlines and better 
serve your clients. For free information, call 
(800)201-1561. KVP Research Group, P.O. Box 
263096, Daytona Beach, FL 32126-3096. 


® Legal Research & Writing Appellate briefs. 
Spend your time more productively. Let us perform 
your legal research and draft civil appellate briefs, 
legal memoranda, pleadings, etc. Introductory dis- 
count available. (800)422-2007 enter PIN 1068. 


@ William S. Hein & Co., Inc. serving the legal com- 
munity for over 60 years, guarantees satisfaction 
on all your used law book transactions. For all your 
law book needs, call (800)496-4346 or fax (716)883- 
5595. 


@ The Lawbook Exchange, Ltd. Buys, sells and 
appraises all major law books, state and federal. 
For all your lawbook needs, call (800)422-6686 or 
fax (908)686-3098. 


® Save 50% on law books. Call National Law Re- 

source. America’s largest law book dealer. All sets 

guaranteed excellent and up-to-date. Your satisfac- 

tion absolutely guaranteed. We buy/seli/appraise. 

Fax (312)382-0323. E-mail: lawstuff 
aol.com 


| Psychiatric Expert Witness 
Comprehensive Evaluation Services 
All Areas of Forensic Psychiatry 


© Medical Malpractice 

© Criminal Defense 

© Personal Injury 

© Sexual Harassment 

© Age & Employment Discrimination 
© Domestic Relations 


Not a Referral Service 


MICHAEL I. Rose, M.D., EA.P.A. 


(305) 856-6219 


© Diplomate of the American Board of 
Psychiatry & Neurology ¢ Board Certified 


CORPORATE SERVICES 


@ Customized For Your Firm—24 hour incorp., 
customized articles, bylaws, minutes, stock certifi- 
cates, deluxe binder/cover, corporate seal, and com- 
pleted S-election and SS-4 forms. $149 plus state 
filing fees. Heller & Barnett Corporate Services (954) 
475-8484. 


Accident 


® Accident Reconstruction Expert Witness. 25 
years forensic physics. Any type accident including 
but not limited to: seat belts, vehicular collisions, 
product liability, electrical, slip and fall and air bags. 
Richard W. Mitchell, Ph.D., (813)971-3759. P.O. Box 
17662, Tampa, FL 33682-7682. 


® Accident Expert Services. Accident reconstruc- 
tion, slip/trip and fall analysis, computer animations, 
occupant kinematics, and seat belts. Andrew A. 
Snider, Snider Consulting, Inc., 10097 Cleary Bivd., 
Suite 519, Ft. Lauderdale, FL 33324. (954)236-0028. 


® Reconstruction Products Liability. Licensed 
Engineers and Professors. Florida Tech Associates, 
5030 Champion Bivd., Suite 315, Boca Raton, FL 
33496. (800)358-9909. Free Brochure. 


TRADEMARK 
& COPYRIGHT SEARCHES 


TRADEMARK - Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
COMBINED SEARCH - $260 
(U.S., State, and Expanded Common Law) 
U.S. TRADEMARK OFFICE - $120 
STATE TRADEMARK - $125 
EXPANDED COMMON LAW - $165 
DESIGNS - $145 per U.S.class (minimum) 
COPYRIGHT - $155 
PATENT SEARCH - $390 (minimum) 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - applications, Section 8 
& 15, Assignments, renewals.) 
RESEARCH7-(SEC - 10K's, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED ~ Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 
Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC, 
3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 


TOLL FREE: 800-642-6564 
Since 1957 


& Traffic Accident Reconstruction. Ralph 
Aronberg, P.E., Aronberg and Associates, 7481 W. 
Oakland Park Bivd., #204, Ft. Lauderdale, FL 33319, 
(305)741-1483. 


® Accident Reconstructions. Consultations and 
testimony. Sawyer, Nunn & Associates, Inc., P.O. 
Box 860069, St. Augustine, FL (904)794-4203. Fax 
(904)794-4058. 


®@ Motorcycles Expert Advice and Testimony. 
Certified accident reconstructionist. G. Scott Guthrie, 
Jr., 1225 West Tharpe Street, Tallahassee, FL 
32303, (904)386-2990. Fax (904)422-2336. 


® Traffic Accident Analysis and Reconstruction. 
Complete technical services. Ira S. Kuperstein, 
Ph.D., P.E. & Assoc., P.O. Box 1441, Boca Grande, 


FL 33921. 
Accounting 


@ John H. Kelleher, CPA/Lawyer, Accounting mal- 
practice claims, economic losses/lost profits, busi- 
ness valuation, financial analysis, Florida qualified 
and testified, 137 South St., Boston, MA 02111, 
(817)451-9720. 


Architect 


® Architectural and Security Expert. Randall |. 
Atlas, Ph.D., Licensed architect. Atlas Safety & Se- 
curity Design, Inc., Two Palm Bay Court, Miami, FL 
33138-5751. (305)756-5027. (800)749-6029. 


“No law office that handles bankruptcies 
should be without this program.” GB, Toledo, 


BANKRUPTCY 


New WINDOWS VERSION 


Point, Click & File 

Toll Free Customer Support Hotline 
Prints High Quality Typeset Forms 

7only, 7 & 13, 7-11-12-13 & Network Packages 
60 Day Money-Back Guarantee 

DOS Version Also Available 


Now & Swircu To Tue Best! 


1.800.492.8037 


Call For Free Demo 
Disk, References 

& Information 

Or Reach Us On 

The World Wide Web 
at www.bestcase.com 


Best Case SOLUTIONS, INC. 
635 Chicago Avenue Suite 110 
Evanston, Illinois 60202 
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LAVVYER SERVICES 


Audio/Video 


@ Joel Charlies. (954) 752-5465. Computerized 
tape analysis and voice identification, testifying, tran- 
script verification vs. recordings. Federal and state 
court qualified. Twenty-five years experience as ex- 
pert witness. 


Aviation 


@ Expert Aviation Consultants, 35 years experi- 
ence. A.T.P., Flight inst., ground inst. type ratings 
and operational experience in many jets, turboprops, 
and piston aircraft. Two years + N.A.S.A. Project 
test pilot. Captain William F. Morgan, P.O. Box 23, 
Coconut Grove, FL 33233. Phone (305)531-1300. 


@ Banking and finance expert. 23 years experi- 
ence. Former federal bank regulatory economist. Dr. 
James E. McNulty, FL Atlantic University, (407)367- 
2708. 


®@ Banking expert. Bank management experience. 
Experienced expert witness. Alford C. Sinclair, Capi- 
tal Enhancement Corp., 1400 Prudential Drive, Jack- 
sonville, FL 32207, (904) 396-1211. 


Construction 


® Construction and Roofing: Expert witness tes- 
timony, reports and services. Robert Koning, 8301 
Joliet Street, Hudson, FL 34667, (813)863-5147. Call 
for C.V. 


Elevator 


@ Elevator Accidents. Cause and origin determi- 
nations. Expert witness 20 years experience. Rob- 
ert E. Chambers, President, Elevator Consultants, 
Inc., 580 Sanford Avenue, Ste. A, Altamonte 
Springs, FL 32701, (407)260-6886, Fax (407)260- 
6886. 


Se: Inter-City Testing & 
Consulting 
Technical Evaluations and 


Expert Testimony 
Inquiries Welcome 


Accident Reconstruction; Athletic/Sports Accidents; 
Aviation/Boating; Biomedical Injury Analysis; Con- 
struction Safety; Elevators/Escalators; Fires/ 
Explosions; Flammability-Materials; Glass/Metal 
Fracture; Helmet Injuries; Ladder Injuries; Pollution— 
| Air & Water; Safety/Electrical Engineering; Slips 
and Falls; Toxic Exposure; Transportation, Tire & 
Highway Safety; Warnings/instructions 


(407)361-0990 
‘AX (407) 338-77 
4400 North Federal H 
Boca Raton. FL 33431 


Engineering 


@ Mechanical/Fire Protection Engineer. Experi- 
enced forensic consultant, licensed professional 
engineer in seventeen states. Trial worthy. Edward 
J. Eng, P.E., (904)721-2323, Jacksonville. 


Geology 


@ Groundwater Pollution/water resources: Ge- 
ologist. 25 years experience. Expert testimony. Me- 
diation/arbitration support. Free initial consultation. 
Ronald Kaufmann, Ph.D., PG. (407)477-5772. 


Handwriting 


® Forensic Document Examiner. Don Quinn, 2865 
Chelton Road, South, Jacksonville, FL 32216-5275, 
(904)724-5878. Civil matters only. 30 years experi- 
ence in federal and state crime laboratories. Quali- 
fied in state and federal courts. 


@ Questioned document and handwriting exami- 
nation. Florida and state courts qualified. Board cer- 
tified. Markwrite, Inc., P.O. Box 38915, Sarasota, 
FL 34231, (941)922-4561. 


Insurance 


® Insurance Consulting Services. Property/casu- 
alty, life and health, fidelity and surety. Richard E. 
Batterson, J.D. Cardinal Insurance Services, Inc., 
3812 Wren Lane, Orlando, FL 32803, (407)894- 
1786. 


@ Medical Facility Management Expert/Admin- 
istrator. 25 years experience. Extensive experience 
in medical malpractice cases. Ph.D. in health ad- 
ministration. Contact: (919)929-1885. 


@ Medical Experts. Physician referral center. 
Michael Insler, M.D.J.D. FCLM. (800)321-MDJD. 


30+ yrs. chemical product and pro- 
cess, environmental, labeling, hazard 
communication, product liability, toxic 
torts and chemical fire investigation 
experience. 


Harold I. Zeliger, Ph.D. Chemist 


11420 US Highway 1, Suite 104 
Palm Beach Gardens, FL 33408 
(407) 840-9234 


1-800-959-0006 


It’s LIKE DIALING 911 To LIQUIDATE A STRUCTURED SETTLEMENT. 


TO LIQUIDATE A STRUCTURED SETTLEMENT OR OTHER ANNUITY, CALL US. 


SETTLEMENT CAPITAL 
15851 DALLAS PARKWAY * SUITE 600 * DALLAS, TEXAS 75248 « FAX: 214-450-5849 


@ Medical Malpractice Experts. Medical Opinions 
Assoc., Inc. Board certified physicians in all spe- 
cialties. Guaranteed continued participation includ- 
ing trial testimony.(800)874-7677. 


®@ Medical Malpractice Consultant. Donald J. 
Neese, M.D. Comprehensive case analysis of medi- 
cal malpractice personal injury and workers com- 
pensation. (305)856-1027, Fax (305)285-1271. Not 
a referral service. 


@ Pharmacy Facts Research, Licensed/Consult- 
ant Pharmacist. Available for consultation, drug 
research, case analysis, discovery preparation, ex- 
pert testimony in pharmacy and related medical prac- 
tices. (954)742-0862. Fax (954)983-5476. 


@ Medical/Dental Malpractice Experts. Medical 
term preview and written findings, conference and 
reps to your office, written reports if case has no 
merit. Health Care Auditors, Inc. (813)579-8054. Fax 
(813)573-1333. 


Mortgage 


@ Residential Mortgage Lending. Litigation sup- 
port, expert witness testimony, third party review, 
Federal and State Compliance and loan origination 
and commitment. Don F. Pully, 3132 Blue Heron St., 


Safety Harbor, FL 34695. (813)797-6195. 


Ophthalmological 


@ Expert Witnesses, Inc. Chart review, legal con- 
ference, depositions, and court appearance. 199 
Ocean Lane Drive, Commodore Club South, Suite 
909, Key Biscayne, FL 33149, (305)365-3994. 


MALPRACTICE 
ATTORNEYS 


IRC's statewide network of 
Board Certified Physicians 
and Chiropractors 
offer blind reviews for either 
defense or plaintiff cases. 


CALL NOW FOR 
DETAILS ! 


IRC 


Insurance Review Corporation 


(800) 383-6908 


THE FLORIDA BAR JOURNAL/JUNE 1996 123 


LAWYER SERVICES 


® Police Conduct Experts. Arrests, pursuits, 
shootings, use(s) of force and all other areas of 
police practices. Ken Glassman, Lou Guasto and 
Eric J. Liff, P.O. Box 191, Winter Park, FL 32790, 
(407)644-5362. 


For mote listings, 
consult 
The Florida Bar Journal 
Directory 


® Police/Private Security Consultant and Expert 
Testimony. Case development and expert testi- 
mony. Walter J.Lougheed, P.O. Box 414, DeLand, 
FL 32721, (904)734-6758. 


® A-1 Security Expert. Case review and trial tes- 
timony available from Norman R. Bottom, Ph.D., 
CPP, CST, CFE, CPO, FCCP, P.O. Box 164509, 
Miami, FL 33116. (305)254-7006. 


Toxicology 


® Toxicology Consultants. Case evaluation, ex- 
pert testimony. Jay M. Poupko, Ph.D., 18800 N.W. 
2nd Avenue, Miami, FL 33169, (800)451-0611 or 
123 N.W. 13th Street, Boca Raton, FL 33432, 
(407)447-9464. 


Security 


@ Former Director of corporate security. Court 
qualified/tested. Board certified as a Protection Pro- 
fessional and as a Fraud Examiner. Lance Foster, 
Security Associates, Inc., 619 Riviera Drive, Tampa, 
FL 33606; (813)254-3654. 


® Forensic Security Consultant. Consultation 
and case preparation. 25 years corporate security/ 
executive/FBI experience. For C.V., Frank P. Rock, 
C.P.P., 4670 Northwood Terrace, Sarasota, FL 
34234, (813)351-0323. 


® Chemical Toxicologist. Twenty-three years ex- 
perience. Sampling, expert witness and literature 
research. Medical convention speaker, EPA, Ameri- 
can College of Toxicology. Dr. Richard Lipsey, 
(904)398-2168. 


TECHNOLOGY AND 
@UTOMATION 


® Pelican Jurisprudential Software. The new 
Florida family law rules. Child support calculator 
and/or financial affidavit creator. Only $190. To or- 
der, write or call: 2802 East Lloyd St., Pensacola, 
FL 32503. (904)438-5178. Fax (904)432-4394. 


@ Software . Real Estate closings, title 
policies, probate, guardianship, Tax 706/1041. 
Thousands in Use. Display Soft. (813)763-5555. 


To advertise in The 
Florida Bat Journal Directory, 
call (904)561-5685 


@ Premises Liability. Senior security executive 
major C-store chain eleven years. Fast food, hos- 
pitality, multi-residential, office, parking environ- 
ments. Ray W. Chambers, CPP CMC, 11113 Bella 
Loma Drive, Largo, FL 34644. (813)596-9650. 


Ad Rate 


$75.00 for the first 5 lines. $15 for 
each additional line. Minimum of five 
insertions, payable in advance. Ap- 
proximately 45 characters per line. A 
character is any letter, number, punc- 
tuation mark or space. 


issue Deadline 
September June 15 
October Aug. 15 
November Sept. 15 
December Oct. 15 


Send ad text and 
ad run dates to: 
Andi Johnson 
The Florida Bar Journal 
650 Apalachee Parkway 
Tallahassee, FL 32399-2300 
(904) 681-3859 
Fax (904) 681-3859 
Display rates available. 


with Florida juries. 


defense. 


® $40,000 year income potential. Home 
users. Toll free (800) 898-9778. Ext. T-3563 for list- 
ings. 


® $35,000 year income potential. Reading books. 
Toil free (800)898-9778 Ext. R-3563 for details. 


Medical Experts 


Florida physicians have more credibility 


We have more than 


900 Florida physicians who have agreed 
to review your malpractice case and, if it 
has merit, testify for you. Plaintiff or 


THE ALTERNATIVE to typical referral services: we 
make full disclosure of our recruiting methods! 


for Quality 
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fictitious name registratio 
you need give CIS call 


CIS has made fictitious name 
registration an easy affair. 

It’s as easy as signing your name. 

Since January 1, 1991 the State of 
Florida requires all fictitious names to be 
registered and recorded with the Secretary 
of State’s office. 

Our Fictitious Name Division will 
assist you in preparing and recording 
your completed application. We have 
established a statewide publishing 


CORPORATION 
INFORMATION 
SERVICES, INC 


network and will place your fictitious 
name notice in any of the 67 counties. 
With our exclusive tickler file we will 
notify you in five years when it’s time 
to renew and what is required. 

All we need is your John Hancock. 

For answers to your fictitious name 
questions, drop us a line or call us toll 
free at 1-800-342-8086. 

Let CIS register your fictitious name. 


Fictitious Name Division = 1201 Hays Street m Tallahassee, Florida 32301 


Affiliated with Corporation Service Company 


| 


NationsBusiness 


Sorc 


Get more news, business 

and financial information 
with Westlaw. 

Why setile for less with Nexis? 


There’s a new leader in news, business and financial 
information. Dow Jones News/Retrieval® on WESTLAW? 

The numbers tell it all. Search 1,900 top sources, 
including exclusives such as 7he Wail Street Journal® 
and Barron? And even same-day coverage of the 
New York Times News Service. 


Reprinted from the 7, 1995 of Business Week McGraw-Hill 


Enjoy access to 24 percent more top 100 U.S. news- 
papers than on Nexis? Eighteen percent more full-text 
US. newspapers. Plus exclusive business newswires. 

There's no better way to develop your facts more fully. 
Look out for your clients’ interests. And become a business 
partner who can offer reliable counsel across the board. 

‘Today's WESTLAW. One easy source for all your legal and ~ 
business research needs. Call 1-800-554-8908 ext. 17°10. 


KeySearching. Research you can trust. 


Companies. * Reprinted with 
nc. under license to LEXIS-NEXIS", o division of Reed Elsevier inc. ¢ Dow Jones 


* Data compiled 1/96. 


is © registered service mark of Dow Jones & Company, inc. 
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